91sT CoNGRESS HOUSE OF REPRESENTATIVES REPORT
2d Session { No. 91-1765

OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970

DEeceMBER 16, 1970.—Ordered to be printed

Mr. Perkins, from the committee on conference,
submitted the following

CONFERENCE REPORT

[To accompany S. 2193]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the bill (S. 2193) to author-
ize the Secretary of Labor to set standards to assure safe and healthful
working conditions for working men and women; to assist and encour-
age States to participate in efforts to assure such working conditions;
to provide for research, information, education, and training in the
field of occupational safety and health, and for other purposes, having
met, after full and free conference, have agreed to recommend and
do recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amendment of
the House to the text of the bill and agree to the same with an amend-
ment as follows:

In lieu of the matter proposed to be inserted by the House amend-
ment insert the following: That this Act may be cited as the “Occupational
Safety and Health Act of 1970”.

CONGRESSIONAL FINDINGS AND PURPOSE

SEec. 2. (a) The Congress finds that personal injuries and illnesses
arising out of work situations impose a substantial burden upon, and are
a hindrance to, interstate commerce in terms of lost production, wage loss,
medical expenses, and disability compensation payments.

(b) The Congress declares it to be its purpose and policy, through the
exercise of its powers to regulate commerce among the several States and
with foreign nations and to provide for the general welfare, to assure so far
as possible every working man and woman 1n the Nation safe and healthful
working conditions and to preserve our human resources—

(1) by encouraging employers and employees in their efforts to
reduce the number of occupational safety and health hazards at their
places of employment, and to stimulate employers and employees to
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institute new and to perfect existing programs for providing safe and
healthful working conditions;

(2) by providing that employers and employees have separate but
dependent responsibilities and rights with respect to achieving safe
and healthful working conditions;

(3) by authorizing the Secretary of Labor to set mandatory occupa-
tional safety and health standards applicable to businesses affecting
interstate commerce, and by creating an Occupational Safety and
Health Review Commission for carrying out adjudicatory functions
under the Act;

(4) by buwilding upon advances already made through employer
and employee imtiative for providing safe and healthful working
conditions;

(5) by providing for research in the field of occupational safety
and health, including the psychological factors involved, and by
developing inmovative methods, techniques, and approaches for
dealing with occupational safety and health problems;

(6) by exploring ways to discover latent diseases, establishing
causal conmections between diseases and work in environmental
conditions, and conducting other research relating to health prob-
lems, in recognition of the fact that occupational health standards
pr]f[zsent problems often different from those inwolved in occupational
safety;

(7) by providing medical criteria which will assure insofar as
practicable that no employee will suffer diminished health, functional
capacity, or life expectancy as a result of his work experience;

(8) by providing for training programs to increase the number and
competence of personmel engaged in the field of occupational safety
and health;

9) by providing for the development and promulgation of occu-
pational safety and health standards;

(10) by providing an effective enforcement program which shall
include a prohibition against giving advance notice of any inspection
and sanctions for any individual violating this prohibition;

(11) by encouraging the States to assume the fullest responsibility
for the administration and enforcement of their occupational safety
and health laws by providing grants to the States to assist in identify-
ing their needs and responsibilities in the area of occupational sajety
and health, to develop plans in accordance with the provisions of this
Act, to improve the administration and enforcement of State occupa-
tional safety and health laws, and to conduct experimental and
demonstration projects in connection therewith;

(12) by providing for appropriate reporting procedures with
respect to occupational safety and health which procedures will help
achieve the objectives of this Act and accurately describe the nature of
the occupational safety and health problem;

(18) by encouraging joint labor-management efforts to reduce
inguries and disease arising out of employment.

DEFINITIONS
Skec. 8. For the purposes of this Act—
(1) The term “Secretary’’ means the Secretary of Labor.

(2) The term ‘‘Commission’”” means the Occupational Safety and
Health Review Commission established under this Act.
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(8) The term “‘commerce”’ means trade, traffic, commerce, transpor-
tation, or communication among the several States, or between a
State and any place outside thereof, or within the District of Columbia,
or a possession of the United States (other than the Trust Territory
of the Pacific Islands), or between points in the same State but
through a point outside thereof.

(4) The term “person’’ means one or more indiwviduals, partner-
ships, associations, corporations, business trusts, legal representa-
ties, or any organized group of persons.

(&) The term “‘employer” means a person engaged in a business
affecting commerce who has employees, but does mot include the
United States or any State or political subdivision of a State.

(6) The term “employee”’ means an employee of an employer who
18 employed in a business of his employer which affects commerce.

(7) The term ““State” includes a State of the United States, the
District of Columbia, Puerto Rico, the Vargin Islands, American
Samoa, Guam, and the Trust Territory of the Pacific Islands.

(8) The term “occupational safety and health standard’ means a
standard which requires conditions, or the adoption or use of one or
more practices, means, methods;, operations, or processes, reasonably
necessary or appropriate to provide safe or healthful employment and
places of employment.

(9) The term “national consensus standard’ means any occupa-
tional safety and health standard or modification thereof which (1)
has been adopted and promulgated by a nationally recognized
standards-producing organization under procedures whereby it can
be determined by the Secretary that persons interested and affected
by the scope or provisions of the standard have reached substantial
agreement on its adoption, (2) was formulated in a manner which
afforded an opportunity for diverse views to be considered and (3)
has been designated as such a standard by the Secretary, after con-
sultation with other appropriate Federal agencies.

(10) The term ‘‘established Federal standard’ means any opera-
twe occupational safety and health standard established by any
agency of the United States and presenily in effect, or contained in
any Act of Congress in force on the date of enactment of this Act.

(11) The term ‘‘Committee” means the National Advisory Com-
mattee on Occupational Safety and Health established under this Act.

(12) The term ‘“Director” means the Director of the National
Institute for Occupational Safety and Health.

(18) The term ‘‘Institute’” means the National Institute for
Occupational Safety and Health established under this Act.

(14) The term “Workmen’s Compensation Commassion’’ means the
National Commission on State Workmen’s Compensation Laws
established under thus Act.

APPLICABILITY OF THIS ACT

Sec. 4. (a) This Act shall apply with respect to employment performed
wm a workplace in a State, the District of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands, American Samoa, Guam, the Trust
Territory of the Pacific Islands, Wake Island, Outer Continental Shelf
lands defined in the Outer Continental Shelf Lands Act, Johnston Island,
and the Canal Zone. The Secretary of the Interior shall, by regulation,
provide for judicial enforcement of this Act by the courts established for
areas in which there are no U.S. district courts having jurisdiction.




4

(b)(1) Nothing in this Act shall apply to working conditions of em-
ployees with respect to which other Federal agencies, and State agencies
acting under section 274 of the Atomic Energy Act of 1954, as amended
(42 U.S.C. 2021), exercise statutory authority to prescribe or enforce
standards or regulations affecting occupational safety or health.

(2) The safety and health standards promulgated under the Act of
June 30, 1936, commonly known as the Walsh-Healey Act (41 U.S.C. 35
et seq.), the Service Contract Act of 1966 (41 U.S.C. 351 et seq.), Public
Law 91-5/, Act of August 9, 1969 (40 U.S.C. 333), Public Law 85-742,
Act of August 23, 1958 (33 U.S.C. 941), and the National Foundation
on Arts and Humanities Act (20 U.S.C. 951 et seq.) are superseded on
the effective date of corresponding standards, promulgated under this Act,
which are determined by the Secretary to be more effective. Standards issued
under the laws listed in this paragraph and in effect on or after the effective
date of this Act shall be deemed to be occupational safety and health
standards issued under this Act, as well as under such other Acts.

(8) The Secretary shall, within three years after the effective date of
this Act, report to the Congress his recommendations for legislation to
avoid unnecessary duplication and to achieve coordination between this
Act and other Federal laws.

(4) Nothing in this Act shall be construed to supersede or in any
manner affect any workmen’s compensation law or to enlarge or diminish
or affect mn any other manner the common law or statutory rights, duties,
or liabilities of employers and employees under any law with respect to
imguries, diseases, or death of employees arising out of, or in the course
of, employment.

DUTIES

Szc. 5. (a) Each employer—

(1) shall furnish to each of his employees employment and a place
of employment which are free from recognized hazards that are
causing or are likely to cause death or serious physical harm to his
employees;

(2) shall comply with occupational safety and health standards
promulgated under this Act.

(b) Each employee shall comply with occupational safety and health
standards and all rules, regulations, and orders issued pursuant to this
Act which are applicable to his own actions and conduct.

OCCUPATIONAL SAFETY AND HEALTH STANDARDS

Skec. 6. (a) Without regard to chapter & of title 5, United States
Code, or to the other subsections of this section, the Secretary shall, as soon
as practicable during the period beginning with the effective date of this
Act and ending two years after such date, by rule promulgate as an occu-
pational safety or health standard any national consensus standard, and
any established Federal standard, unless he determines that the promul-
gation of such a standard would not result in improved safety or health for
specifically designated employees. In the event of conflict among any such
standards, the Secretary shall promulgate the standard which assures the
greatest protection of the safety or health of the affected employees.
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(b) The Secretary may by rule promulgate, modify, or revoke any
occupational safety or health standard in the following manner:

(1) Whenever the Secretary, wpon the basis of information submitted to
him in writing by an interested person, a representative of any organiza-
tion of employers or employees, a nationally recognized standards-
producing organization, the Secretary of Health, Education, and Welfare,
the National Institute for Occupational Safety and Health, or a State or
political subdivision, or on the basis of information developed by the
Secretary or otherwise available to him, determines that a rule should be
promulgated in order to serve the objectives of this Act, the Secretary may
request the recommendations of an advisory committee appointed under
section 7 of this Act. The Secretary shall provide such an advisory com-
mittee with any proposals of his own or of the Secretary of Health, Educa-
tion, and Welfare, together with all pertinent factual information de-
veloped by the Secretary or the Secretary of Health, Education, and
Welfare, or otherwise available, including the results of research, demon-
strations, and experiments. An advisory committee shall submit to the
Secretary its recommendations regarding the rule to be promulgated within
ninety days from the date of its appointment or within such longer or
shorter period as may be prescribed by the Secretary, but in no event for
a period which is longer than two hundred and seventy days.

(2) The Secretary shall publish a proposed rule promulgating, modify-
ing, or revoking an occupational safety or health standard in the
Federal Register and shall afford interested persons a period of thirty
days after publication to submit written data or comments. Where an
advisory committee is appointed and the Secretary determines that a rule
should be vssued, he shall publish the proposed rule within sixty days after
the submission of the advisory committee’s recommendations or the expira-
tion of the period prescribed by the Secretary for such submission.

(8) On or before the last day of the period provided for the submission
of written data or comments under paragraph (2), any interested person
may file with the Secretary written objections to the proposed rule, stating
the grounds therefor and requesting a public hearing on such objections.
Within thirty days after the last day for filing such objections, the Secretary
shall publish in the Federal Register a notice specifying the occupational
safety or health standard to which objections have been filed and a hearing
requested, and specifying a time and place for such hearing.

(4) Within sixty days after the expiration of the period provided for the
submission of written data or comments under paragraph (2), or within
sizty days after the completion of any hearing held under paragraph (3),
the Secretary shall issue a rule promulgating, modifying, or revoking an
occupational safety or health standard or make a determination that a rule
should not be issued. Such a rule may contain a provision delaying its
effective date for such period (not in excess of ninety days) as the Secretary
determines may be mecessary to insure that affected employers and em-
ployees will be informed of the existence of the standard and of its terms
and that employers affected are given an opportunity to familiarize them-
selves and their employees with the existence of the requirements of the
standard.

(6) The Secretary, in promulgating standards dealing with toxic mate-
rials or harmful physical agents under this subsection, shall set the
standard which most adequately assures, to the extent feasible, on the basis
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of the best available evidence, that no employee will suffer material tmpair-
ment of health or functional capacity even if such employee has regular
exposure to the hazard dealt with by such standard for the period of his
working life. Development of standards under this subsection shall be
based wpon research, demonstrations, experiments, and such other infor-
mation as may be appropriate. In addition to the attainment of the
highest degree of health and safety protection for the employee, other
considerations shall be the latest available scientific data in the field, the
feasibility of the standards, and experience gained under this and other
health and safety laws. Whenever practicable, the standard promulgated
ili;all be expressed in terms of objective criteria and of the performance
sired.

(6) (A) Any employer may apply to the Secretary for a temporary order
granting a variance from a standard or any provision thereof promulgated
under this section. Such temporary order shall be granted only if the em-
ployer files an application which meets the requiremenis of clause (B)
and establishes that (i) he is unable to comply with a standard by its
effective date because of unavailability of professional or technical per-
sonnel or of materials and equipment needed to come into compliance
with the standard or because necessary construction or alteration of facil-
1ties cannot be completed by the effective date, (it) he is taking all available
steps to safequard his employees against the hazards covered by the stand-
ard, and (121) he has an effective program for coming into compliance with
the standard as quickly as practicable. Any temporary order 1ssued under
this paragraph shall prescribe the practices, means, methods, operations,
and processes which the employer must adopt and wse while the order is in
effect and state i detail his program for coming into compliance with the
standard. Such a temporary order may be granted only after notice to
employees and an opportunity for a hearing: Provided, That the Secretary
may 1ssue one interim order to be effective until a decision is made on the
basis of the hearing. No temporary order may be in effect for longer than
the period needed by the employer to achieve compliance with the standard
or one year, whichever is shorter, except that such an order may be renewed
not more than twice (I) so long as the requirements of this paragraph are
met and (I1) if an application for renewal is filed at least 90 days prior to
the expiration date of the order. No interim renewal of an order may
remain in effect for longer than 180 days.

(B) An application for a temporary order under this paragraph (6)
shall contain:

(1) a specification of the standard or portion thereof from which
the employer seeks a variance,

(12) a representation by the employer, supported by representa-
tions from qualified persons having firsthand knowledge of the facts
represented, that he is unable to comply with the standard or portion
thereof and a detailed statement of the reasons therefor,

(191) a statement of the steps he has taken and will take (with
specific dates) to protect employees against the hazard covered by the
standard,

() a statement of when he expects to be able to comply with the
standard and what steps he has taken and what steps he will take
(with dates specified) to come into compliance with the standard, and

(v) a certification that he has informed his employees of the appli-
cation by gwing a copy thereof to their authorized representative,




7

posting a statement giving a summary of the application and speci-

Jying where a copy may be examined at the place or places where notices

to employees are normally posted, and by other appropriate means.
A description of how employees have been informed shall be contained in
the certification. The information to employees shall also inform them of
their right to petition the Secretary for a hearing.

(C) The Secretary is authorized to grant a variance from any standard
or portion thereof whenever he determines, or the Secretary of Health,
Education, and Welfare certifies, that such variance is necessary to per-
mit an employer to participate in an experiment approved by him or the
Secretary of Health, Education, and Welfare designed to demonstrate
or validate new and improved techniques to safeguard the health or safety
of workers.

(7) Any standard promulgated under this subsection shall prescribe
the use of labels or other appropriate forms of warning as are necessary
to insure that employees are apprised of all hazards to which they are
exposed, relevant symptoms and appropriate emergency treatment, and
proper conditions and precautions of safe use or exposure. Where appro-
priate, such standard shall also prescribe switable protective equipment and
control or technological procedures to be used in comnection with such
hazards and shall provide for monitoring or measuring employee exposure
at such locations and intervals, and in such manner as may be necessary
for the protection of employees. In addition, where appropriate, any such
standard shall prescribe the type and frequency of medical examinations
or other tests which shall be made available, by the employer or at his
cost, to employees exposed to such hazards in order to most effectively
determine whether the health of such employees is adversely affected by
such exposure. In the event such medical examinations are in the nature
of research, as determined by the Secretary of Health, Education, and
Welfare, such examinations may be furnished at the expense of the Secre-
tary of Health, Education, and Welfare. The results of such examinations
or tests shall be furnished only to the Secretary or the Secretary of Health,
Education, and Welfare, and, at the request of the employee, to his phy-
sician. The Secretary, in consultation with the Secretary of Health, Edu-
cation, and Welfare, may by rule promulgated pursuant to section 5563 of
title 5, United States Code, make appropriate modifications in the fore-
going requirements relating to the use of labels or other forms of warning,
monatoring or measuring, and medical examinations, as may be warranted
by experience, information, or medical or technological developments
acquired subsequent to the promulgation of the relevant standard.

(8) Whenever a rule promulgated by the Secretary differs substantially
from an existing national consensus standard, the Secretary shall, at the
same time, publish in the Federal Register a statement of the reasons why
the rule as adopted will better effectuate the purposes of this Act than the
national consensus standard.

(¢) (1) The Secretary shall provide, without regard to the requirements
of chapter &, title 5, United States Code, for an emergency temporary
standard to take immediate effect wpon publication in the Federal Register
if he determines (A) that employees are exposed to grave danger from ex-
posure to substances or agents determined to be toxic or physically harmful
or from new hazards, and (B) that such emergency standard is necessary
to protect employees from such danger.

(2) Such standard shall be effective until superseded by a standard
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promulgated in accordance with the procedures prescribed in paragraph
(3) of this subsection. -

(8) Upon publication of such standard in the Federal Register the
Secretary shall commence a proceeding in accordance with section 6(b) of
this Act, and the standard as published shall also serve as a proposed rule
Jor the proceeding. The Secretary shall promulgate a standard under this
paragraph mno later than siz months after publication of the emergency
standard as provided in paragraph (2) of this subsection.

(d) Any affected employer may apply to the Secretary for a rule or
order for a variance from a standard promulgated under this section.
Affected employees shall be given notice of each such application and an
opportunity to participate in a hearing. The Secretary shall issue such
rule or order if he determines on the record, after opportunity for an in-
spection where appropriate and a hearing, that the proponent of the vari-
ance has demonstrated by a preponderance of the evidence that the condi-
tions, practices, means, methods, operations, or processes used or proposed
to be used by an employer will provide employment and places of employ-
ment to his employees which are as safe and healthful as those which
would prevail if he complied with the standard. The rule or order so issued
shall prescribe the conditions the employer must maintain, and the prac-
tices, means methods, operations, and processes which he must adopt and
utilize to the extent they differ from the standard in question. Such a rule
or order may be modified or revoked upon application by an employer,
employees, or by the Secretary on his own motion, in the manner prescribed
Jor its issuance under this subsection at any time after six months from
its issuance. :

(€) Whenever the Secretary promulgates any standard, makes any rule,
order, or decision, grants any exemption or extension of time, or com-
promises, mitigates, or settles any penalty assessed under this Act, he shall
wnclude a statement of the reasons for such action, which shall be published
wn the Federal Register.

(f) Any person who may be adversely affected by a standard issued
under this section may at any time prior to the sixtieth day after such
standard is promulgated file a petition challenging the salidity of such
standard with the United States court of appeals for the circuit wherein
such person resides or has his principal place of business, for a judicial
review of such standard. A copy of the petition shall be forthwith trans-
mitted by the clerk of the court to the Secretary. The filing of such petition
shall not, unless otherwise ordered by the court, operate as a stay of the
standard. The determinations of the Secretary shall be conclusive if sup-
ported by substantial evidence 1n the record considered as a whole.

(9) In determining the priority for establishing standards under this
section, the Secretary shall give due regard to the urgency of the need for
mandatory safety and health standards for particular industries, trades,
crafts, occupations, businesses, workplaces or work environments. The
Secretary shall also give due regard to the recommendations of the Secretary
of Health, Education, and Welfare regarding the need for mandatory
standards in determining the priority for establishing such standards.

ADVISORY COMMITTEES; ADMINISTRATION

Sgec. 7. (a)(1) There is hereby established a National Advisory Com-
mattee on Occupational Safety and Health consisting of twelve members
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appointed by the Secretary, four of whom are to be designated by the
Secretary of Health, Education, and Welfare, without regard to the pro-
visions of title 5, United States Code, governing appointments in the
competitive service, and composed of representatives of management, labor,
occupational safety and occupational health professions, and of the public.
The Secretary shall designate one of the public members as Chairman. The
members shall be selected upon the basis of their experience and competence
in the field of occupational safety and health.

(2) The Committee shall advise, consult with, and make recommenda-
tions to the Secretary and the Secretary of Health, Education, and Welfare
on matters relating to the administration of the Act. The Committee shall
hold no fewer than two meetings during each calendar year. All meetings
of the Committee shall be open to the public and a transcript shall be kept
and made available for public inspection.

(8) The members of the Commattee shall be compensated in accordance
with the provisions of section 3109 of title 5, United States Code.

(4) The Secretary shall furnish to the Committee an executive secretary
and such secretarial, clerical, and other services as are deemed necessary
to the conduct of its business.

(b) An advisory committee may be appointed by the Secretary to assist
him in his standard-setting functions under section 6 of this Act. Each
such committee shall consist of not more than fifteen members and shall
include as a member one or more designees of the Secretary of Health,
Education, and Welfare, and shall include among its members an equal
number of persons qualified by experience and affiliation to present the
viewpoint of the employers involved, and of persons similarly qualified to
present the viewpoint of the workers involved, as well as one or more
representatives of health and safety agencies of the States. An advisory
commiittee may also include such other persons as the Secretary may appoint
who are qualified by knowledge and experience to make a useful contribu-
tion to the work of such committee, including one or more representatives
of professional organizations of technicians or professionals specializing
in occupational safety or health, and one or more representatives of
nationally recognized standards-producing organizations, but the number
of persons so appointed to any such advisory committee shall not exceed
the number appointed to such committee as representatives of Federal and
State agencies. Persons appointed to advisory committees from private life
shall be compensated in the same manner as consultants or experts under
section 3109 of title 5, United States Code. The Secretary shall pay to any
State which is the employer of @ member of such a committee who is a
representative of the health or safety agency of that State, reimbursement
sufficient to cover the actual cost to the State resulting from such representa-
tive’s membership on such committee. Any meeting of such committee shall
be open to the public and an accurate record shall be kept and made
available to the public. No member of such committee (other than repre-
sentatives of employers and employees) shall have an economic interest vn
any proposed rule.

(¢) In carrying out his responsibilities under this Act, the Secretary is
authorized to— :

(1) use, with the consent of any Federal agency, the services,
facilities, and personnel of such agency, with or without reimburse-
ment, and with the consent of any State or political subdivision thereof,
accept and use the services, facilities, and personnel of any agency of
such State or subdivision with reimbursement; and
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(2) employ experts and consultants or organizations thereof as
authorized by section 3109 of title 5, United States Code, except that
contracts for such employment may be renewed annually; compensate
wndwiduals so employed at rates not in excess of the rate specified at
the time of service for grade GS—18 under section 5332 of title 5, United
States Code, including traveltime, and allow them while away from
their homes or regular places of business, travel expenses (including
per diem in liew of subsistence) as authorized by section 5703 of title 5,
United States Code, for persons in the Government service employed
wntermittently, while so employed.

INSPECTIONS, INVESTIGATIONS, AND RECORDKEEPING

SEc. 8. (a) In orderto carry out the purposes of this Act, the Secretary,
upon presenting appropriate credentials to the owner, operator, or agent
wn charge, is authorized—

(1) to enter without delay and at reasonable times any factory,
plant, establishment, construction site, or other area, workplace or
emjiironment where work is performed by an employee of an employer;
an

(2) to inspect and investigate during regular working hours and
at other reasonable times, and within reasonable limits and in a
reasonable manner, any such place of employment and all pertinent
conditions, structures, machines, apparatus, devices, equipment,
and materials therein, and to question privately any such employer,
owner, operator, agent or employee.

(b) In making his inspections and mwestigations under this Act the
Secretary may require the attendance and testimony of witnesses and the
production of evidence under oath. Witnesses shall be paid the same fees
and mileage that are paid witnesses in the courts of the United States.
In case of contumacy, failure, or refusal of any person to obey such an
order, any district court of the United States or the United States courts
of any territory or possession, within the jurisdiction of which such per-
son is found, or resides or transacts business, upon the application by
the Secretary, shall have jurisdiction to issue to such person an order
requiring such person to appearto produce evidence if, as, and when so
ordered, and to give testimony relating to the matter under investigation
or in question, and any failure to obey such order of the court may be
punished by said court as a contempt thereof. :

(¢) (1) Each employer shall make, keep and preserve, and make avail-
able to the Secretary or the Secretary of Health, Education, and Welfare,
such records regarding his activities relating to this Act as the Secretary,
i cooperation with the Secretary of Health, Education, and Welfare,
may prescribe by regulation as necessary or appropriate for the enforce-
ment of this Act or for developing information regarding the causes and
prevention of occupational accidents and illnesses. In order to carry out
the provisions of this paragraph such regulations may include provisions
requiring employers to conduct periodic inspections. The Secretary shall
also issue regulations requiring that employers, through posting of motices
or other appropriate means, keep their employees informed of their protec-
tions and obligations under this Act, including the provisions of applicable
standards.

(2) The Secretary, in cooperation with the Secretary of Health, Educa-
tion, and Welfare, shall prescribe regulations requiring employers to
maintain accurate records of, and to make periodic reports on, work-
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related deaths, injuries and illnesses other than minor injuries requiring
only first aid treatment and which do not involve medical treatment, loss
of consciousness, restriction of work or motion, or transfer to another job.

_(8) The Secretary, in cooperation with the Secretary of Health, Educa-
tion, and Welfare, shall issue regulations requiring employers to maintain
accurate records of employee exposures to potentially toxic materials or
harmful physical agents which are required to be monitored or measured
under section 6. Such regulations shall provide employees or their repre-
sentatives with an opportunity to observe such monitoring or measuring,
and to have access to the records thereof. Such regulations shall also make
appropriate provision for each employee or former employee to have access
to such records as wnll indicate his own exposure to toxic materials or
harmful physical agents. Each employer shall promptly notify any em-
ployee who has been or is being exposed to toxic materials or harmful
physical agents in concentrations or at levels which exceed those prescribed
by an applicable occupational safety and health standard promulgated
under section 6, and shall inform any employee who is being thus exposed
of the corrective action being taken.

(d) Any information obtained by the Secretary, the Secretary of Health,
Education, and Welfare, or a State agency under this Act shall be ob-
tained with a minimum burden upon employers, especially those operating
small businesses. Unnecessary duplication of efforts in obtaining infor-
mation shall be reduced to the mazimum extent feasible.

(e) Subject to regulations issued by the Secretary, a representative of
the employer and a representative authorized by his employees shall be
given an opportunity to accompany the Secretary or his authorized
representative during the physical inspection of any workplace under
subsection (a) for the purpose of aiding such inspection. Where there is
no authorized employee representative, the Secretary or his authorized
representative shall consult with a reasonable number of employees con-
cerning matters of health and safety in the workplace.

(f) (1) Any employees or representative of employees who believe that a
violation of a safety or health standard exists that threatens physical
harm, or that an imminent danger exists, may request an inspection by
gwing notice to the Secretary or his authorized representative of such viola-
tion or danger. Any such notice shall be reduced to writing, shall set forth
with reasonable particularity the grounds for the notice, and shall be
signed by the employees or representative of employees, and a copy shall be
provided the employer or his agent no later than at the time of inspection,
except that, upon the request of the person giving such notice, his name and
the names of individual employees referred to therein shall not appear
in such copy or on any record published, released, or made available
pursuant to subsection (g) of this section. If upon receipt of such noti-
fication the Secretary determines there are reasonable grounds to believe
that such violation or danger exists, he shall make a special inspection in
accordance with the provisions of this section as soon as practicable, to
determine if such violation or danger exists. If the Secretary determines
there are no reasonable grounds to believe that a violation or danger exists
he shall notify the employees or representative of the employees in writing
of such determination.

(2) Prior to or during any inspection of a workplace, any employees
or representative of employees employed in such workplace may notify
the Secretary or any representative of the Secretary responsible for con-
ducting the inspection, in writing, of any violation of this Act which they
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have reason to believe exists in such workplace. The Secretary shall, by
regulation, establish procedures for informal review of any refusal by a
representative of the Secretary to issue a citation with respect to any such
alleged violation and shall furnish the employees or representative of
employees requesting such review a written statement of the reasons for
the Secretary’s final disposition of the case.

(9) (1) The Secretary and Secretary of Health, Education, and Welfare
are authorized to compile, analyze, and publish, either in summary or
detailed form, all reports or information obtained under this section.

(2) The Secretary and the Secretary of Health, Education, and Welfare
shall each prescribe such rules and regulations as he may deem mecessary
to carry out their responsibilities under this Act, including rules and
regulations dealing with the inspection of an employer’s establishment.

CITATIONS

SEkc. 9. (a) If, upon inspection or investigation, the Secretary or his
authorized representative believes that an employer has violated a require-
ment of section § of this Act, of any standard, rule or order promulgated
pursuant to section 6 of this Act, or of any regulations prescribed pur-
suant to this Act, he shall with reasonable prompiness issue a citation to
the employer. Each citation shall be in writing and shall describe with
particularity the nature of the violation, including a reference to the
provision of the Act, standard, rule, requlation, or order alleged to have
been violated. In addition, the citation shall fix a reasonable time for the
abatement of the wviolation. The Secretary may prescribe procedures for
the issuance of a notice in liew of a citation with respect to de minimais
violations which have no direct or immediate relationship to safety or health.

(b) Each citation issued under this section, or a copy or copies thereof,
shall be prominently posted, as prescribed in regulations issuwed by the
Secretary, at or mear each place a violation referred to in the citation
occurred.

(¢) No citation may be issued under this section after the expiration of
siz months following the occurrence of any violation.

PROCEDURE FOR ENFORCEMENT

Skec. 10. (@) If, after an inspection or investigation, the Secretary
issues a citation under section 9(a), he shall, within a reasonable time
after the termination of such imspection or investigation, notify the
employer by certified mail of the penalty, if any, proposed to be assessed
under section 17 and that the employer has fifteen working days within
whach to notify the Secretary that he wishes to contest the citation or pro-
posed assessment of penalty. If, within fifteen working days from the
receipt of the notice issued by the Secretary the employer fails to notify the
Secretary that he intends to contest the citation or proposed assessment of
penalty, and no notice is filed by any employee or representative of em-
ployees under subsection (c) within such time, the citation and the assess-
ment, as proposed, shall be deemed a final order of the Commaussion and
not subject to review by any court or agency.

(b) If the Secretary has reason to believe that an employer has failed to
correct a violation for which a citation has been issued within the period
permitted for its correction (which period shall not begin to run until the
entry of a final order by the Commission in the case of any review proceed-
wngs under this section initiated by the employer in good faith and not
solely for delay or avoidance of penalties), the Secretary shall notify the
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employer by certified mail of such failure and of the penalty proposed to
be assessed under section 17 by reason of such failure, and that the em-
ployer has fifteen working days within which to notify the Secretary that
he wishes to contest the Secretary’s motification or the proposed assess-
ment of penalty. If, within fifteen working days from the receipt of
notification issued by the Secretary, the employer fails to notify the
Secretary that he intends to contest the motification or proposed assess-
ment of penalty, the motification and assessment, as proposed, shall be
deemed a final order of the Commission and not subject to review by any
court or agency.

(¢) If an employer notifies the Secretary that he intends to contest a
citation issued under section 9(a) or notification issued under subsection
(@) or (b) of this section, or if, within fifteen working days of the issuance
of a citation under section 9(a), any employee or representative of em-
ployees files a notice with the Secretary alleging that the period of time
fized in the citation for the abatement of the violation is unreasonable, the
Secretary shall immediately advise the Commission of such notification,
and the Commission shall afford an opportunity for a hearing (in accord-
ance with section 554 of title 5, United States Code, but without regard to
subsection (@) (3) of such section). The Commission shall thereafter issue
an order, based on findings of fact, affirming, modifying, or vacating the
Secretary’s citation or proposed penalty, or directing other appropriate
relief, and such order shall become final thirty days after its 1ssuance.
Upon a showing by an employer of a good faith effort to comply with the
abatement requirements of a citation, and that abatement has not been
completed because of factors beyond his reasonable control, the Secretary,
after an opportunity for a hearing as provided in this subsection, shall,
issue an order affirming or modifying the abatement requirements wm such
citation. The rules of procedure prescribed by the Commission shall pro-
vide affected employees or representatives of affected employees an op-
portunity to participate as parties to hearings under this subsection.

JUDICIAL REVIEW

Skc. 11 (a) Any person adversely affected or aggrieved by an order of
the Commission issied under subsection (¢) of section 10 may obtain a
review of such order in any United States court of appeals for the circuat
in which the violation is alleged to have occurred or where the employer has
its principal office, or in the Court of Appeals for the District of Columbia
Circuit, by filing in such court within sizty days following the issuance of
such order a written petition praying that the order be modified or set aside.
A copy of such petition shall be forthwith transmitted by the clerk of the
court to the Commission and to the other parties, and thereupon the Com-
mission shall file in the court the record in the proceeding as provided in
section 2112 of title 28, United States Code. Upon such filing, the court
shall have jurisdiction of the proceeding and of the question determined
therein, and shall have power to grant such temporary relief or restraining
order as it deems just and proper, and to make and enter upon the plead-
ings, testimony, and proceedings set forth in such record a decree affirming,
modifying, or setting aside in whole or in part, the order of the Commission
and enforcing the same to the extent that such order is affirmed or modified.
The commencement of proceedings under this subsection shall mot, unless
ordered by the court, operate as a stay of the order of the Commission. No
objection that has not been urged before the Commission shall be considered
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by the court, unless the failure or meglect to urge such objection shall be
excused because of extraordinary circumstances. The findings of the Com-
massion with respect to questions of fact, if supported by substantial
evidence on the record considered as a whole, shall be conclusive. If any
party shall apply to the court for leave to adduce additional evidence and
shall show to the satisfaction of the court that such additional evidence is .
material and that there were reasonable grounds for the failure to adduce
such evidence in the hearing before the Commission, the court may order
such additional evidence to be taken before the Commission and to be made
a part of the -record. The Commission may modify its findings as to the
Jacts, or make new findings, by reason of additional evidence so taken
and filed, and it shall file such modified or new findings, which findings
with respect to questions of fact, if supported by substantial evidence on
the record considered as a whole, shall be conclusive, and its recommenda-
tions, if any, for the modification or setting aside of its original order.
Upon the filing of the record with it, the jurisdiction of the court shall be
exclusive and 1ts judgment and decree shall be final, except that the same
shall be subject to review by the Supreme Court of the United States, as
provided in section 1254 of title 28, United States Code. Petitions filed
under this subsection shall be heard expeditiously.

(b) The Secretary may also obtain review or enforcement of any final
order of the Commission by filing a petition for such relief in the United
States court of appeals for the circuit in which the alleged violation
occurred or in which the employer has its principal office, and the pro-
visions of subsection (a) shall govern such proceedings to the extent
applicable. If no petition for review, as provided in subsection (a), is
Jiled within siazty days after service of the Commission’s order, the Com-
mission’s findings of fact and order shall be concluswe in connection with
any petition for enforcement which is filed by the Secretary after the
expiration of such siazty-day period. In any such case, as well as in the
case of a noncontested citation or notification by the Secretary which has
become a final order of the Commission under subsection (a) or (b) of
section 10, the clerk of the court, unless otherwise ordered by the court,
shall forthwith enter a decree enforcing the order and shall transmit a copy
of such decree to the Secretary and the employer named in the petition. In
any contempt proceeding brought to enforce a decree of a court of appeals
entered pursuant to this subsection or subsection (a), the court of appeals
may assess the penalties provded in section 17, in addition to invoking
any other available remedies.

(¢)(I) No person shall discharge or in any manner discriminate
agawnst any employee because such employee has filed any complaint or
wstituted or caused to be instituted any proceeding under or related to
this Act or has testified or is about to testify in any such proceeding or
because of the exercise by such employee on behalf of himself or others of
any right afforded by this Act.

(2) Any employee who believes that he has been discharged or otherwise
discriminated against by any person in violation of this subsection may,
within thirty days after such violation occurs, file a complaint with the
Secretary alleging such discrimination. Upon receipt of such complaint,
the Secretary shall cause such investigation to be made as he deems appro-
priate. If upon such investigation, the Secretary determines that the pro-
visions of this subsection have been wviolated, he shall bring an action in
any appropriate United States district court against such person. In
any such action the United States district courts shall have jurisdiction,
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for cause shown to restrain violations of paragraph (1) of this subsection
order all appropriate relief including rehiring or reinstatement of the
employee to his former position with back pay.

(8) Within 90 days of the receipt of a complaint filed under this sub-
section the Secretary shall notify the complainant of his determination
under paragraph 2 of this subsection.

THE OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION

Szc. 12. (@) The Occupational Safety and Health Review Commaission
18 hereby established. The Commission shall be composed of three mem-
bers who shall be appointed by the President, by and with the advice
and consent of the Senate, from among persons who by reason of training,
education, or experience are qualified to carry out the functions of the
Commission under this Act. The President shall designate one of the
members of the Commission to serve as Chairman.

(b) The terms of members of the Commission shall be six years except
that (1) the members of the Commission first taking office shall serve, as
designated by the President at the time of appointment, one for a term of
two years, one for a term of four years, and one for a term of six years,
and (2) a vacancy caused by the death, resignation, or removal of @
member prior to the expiration of the term for which he was appointed
shall be filled only for the remainder of such unexpired term. A member
of the Commission may be removed by the President for inefficiency,
neglect of duty, or malfeasance in office.

(¢)(1) Section 5317 of title 5, United States Code, is amended by
adding at the end thereof the following new paragraph:

“(57) Chairman, Occupational Safety and Health Review Com-
massion.”’

(2) Section 5315 of title &, United States Code, is amended by adding
at the end thereof the following new paragraph:

“(94) Members, Occupational Safety and Health Review Com-
mission.”

(d) The principal office of the Commission shall be in the District of
Columbia. Whenever the Commission deems that the convenience of the
public or of the parties may be promoted, or delay or expense may be
minimized, it may hold hearings or conduct other proceedings at any
other place.

(¢) The Chairman shall be responsible on behalf of the Commission
for the administrative operations of the Commission and shall appoint
such hearing examiners and other employees as he deems necessary to
assist in the performance of the Commission’s functions and to fiz their
compensation in accordance with the provisions of chapter 51 and sub-
chapter III of chapter 63 of title 5, United States Code, relating to
clacssification” and General Schedule pay rate: Provided, That assign-
ment, removal and compensation of hearing examiners shall be in accord-
ance with sections 3105, 3344, 6362, and 7521 of title &, United States
Code.

(f) For the purpose of carrying out its functions under this Act, two
members of the Commission shall constitute a quorum and official action
can be taken only on the affirmative vote of at least two members.

(g) Every official act of the Commission shall be entered of 7'(;cog‘d,
and its hearings and records shall be open to the public. The Commission
is authorized to make such rules as are mecessary for the orderly trans-
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action of its proceedings. Unless the Commission has adopted a different
rule, its proceedings shall be in accordance with the Federal Rules of
Cwil Procedure.

(k) The Commission may order testimony to be taken by deposition
wn any proceedings pending before it at any state of such proceeding. Any
person may be compelled to appear and depose, and to produce books,
papers, or documents, in the same manner as witnesses may be compelled
to appear and testify and produce like documentary evidence before the
Commission. Witnesses whose depositions are taken under this subsection,
and the persons taking such depositions, shall be entitled to the same Jees
as are paid for like services in the courts of the United States.

(@) For the purpose of any proceeding before the Commission, the pro-
vistons of section 11 of the National Labor Relations Act (29 U.S.C. 161)
are hereby made applicable to the jurisdiction and powers of the Com-
misSLon.

(7) A hearing examiner appointed by the Commission shall hear, and
make a determination upon, any proceeding instituted before the Com-
mission and any motion in connection therewnth, assigned to such hearing
examiner by the Chairman of the Commission, and shall make a report
of any such determination which constitutes his Jfinal disposition of the
proceedings. The report of the hearing examiner shall become the JSinal
order of the Commission within thirty days after such report by the hearing
examiner, unless within such period any Commission member has
directed that such report shall be reviewed by the Commission.

(k) Except as otherwise provided in this Act, the hearing examiners
shall be subject to the laws governing employees in the classified civil
service, except that appointments shall be made without regard to section
6108 of title 5, United States Code. Each hearing examiner shall receive
compensation at a rate not less than that prescribed for GS-16 under
section 5332 of title &, United States Code.

PROCEDURES TO COUNTERACT IMMINENT DANGERS

Skc. 18. (a) The United States district courts shall have Jurisdiction,
upon, petition of the Secretary, to restrain any conditions or practices in
any place of employment which are such that a danger exists which could
reasonably be expected to cause death or serious physical harm immed;i-
ately or before the imminence of such danger can be eliminated through
the enforcement procedures otherwise provided by this Act. Any order
issued under this section may require such steps to be taken as may
be necessary to avoid, correct, or remove such imminent danger and
prohibit the employment or presence of any individual in locations or
under conditions where such imminent danger exists, except individuals
whose presence is necessary to avoid, correct, or remove such imminent
danger or to maintain the capacity of a continuous process operation
to resume normal operations without a complete cessation of operations,
or where a cessation of operations is necessary, to permit such to be
accomplished in a safe and orderly manner.

(6) Upon the filing of any such petition the district court shall have
Jurisdiction to grant such injunctive relief or temporary restraining order
pending the outcome of an enforcement proceeding pursuant to this Act.
The proceeding shall be as provided by Rule 65 of the Federal Rules, Civil
Procedure, except that no temporary restrainang order issued without
notice shall be effective for a period longer than five days.
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(¢) Whenever and as soon as an inspector concludes that conditions or
practices described in subsection (a) exist in any place of employment, he
shall inform the affected employees and employers of the danger and that
he vs recommending to the Secretary that relief be sought.

(d) If the Secretary arbitrarily or capriciously fails to seek relief under
this section, any employee who may be injured by reason of such failure,
or the representative of such employees, might bring an action against the
Secretary in the United States district court for the district in which the
imminent danger is alleged to exist or the employer has its principal office,
or for the District of Columbia, for a writ of mandamus to compel the Secre-
tary to seek such an order and for such further relief as may be appropriate.

REPRESENTATION IN CIVIL LIGITATION

Skc. 14. Except as provided in section 618(a) of title 28, United States
Code, relating to litigation before the Supreme Court, the Solicitor of
Labor may appear for and represent the Secretary in any civil litigation
brought under this Act but all such litigation shall be subject to the direction
and conirol of the Attorney General.

CONFIDENTIALITY OF TRADE SECRETS

SEkc. 16. All information reported to or otherwise obtained by the
Secretary or his representative 1n connection with any inspection or pro-
ceeding inder this Act which contains or which might reveal a trade secret
referred to in section 1905 of title 18 of the United States Code shall be
considered confidential for the purpose of that section, except that such
information may be disclosed to other officers or employees concerned with
carrying out this Act or when relevant in any proceeding under this Act.
In any such proceeding the Secretary, the Commission, or the court shall
issue such orders as may be appropriate to protect the confidentiality of
trade secrets.

VARIATIONS, TOLERANCES, AND EXEMPTIONS

Szc. 16. The Secretary, on the record, after notice and opportunity for
a hearing may provide such reasonable limitations and may make such
rules and regulations allowing reasonable variations, tolerances, and
exemptions to and from any or all provisions of this Act as he may find
necessary and proper to avord serious impairment of the national defense.
Such action shall not be in effect for more than six months without notifica-
tion to affected employees and an opportunity being afforded for a hearing.

PENALTIES

Skec. 17. (@) Any employer who willfully or repeatedly wviolates the
requirements of section & of this Act, any standard, rule, or order promul-
gated pursuant to section 6 of this Act, or regqulations prescribed pursuant
to this Act, may be assesssed a civil penalty of not more than $10,000 for
each violation:~

(b) Any employer who has received a citation for a serious violation of
the requirements of section & of this Act, of any standard, rule, or order
promulgated pursuant to section 6 of this Act, or of any regulations pre-
scribed pursuant to this Act, shall be assessed a civil penalty of up to
$1,000 for each such violation.
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(c) Any employer who has received a citation for a wviolation of the
requirements of section & of this Act, of any standard, rule, or order pro-
mulgated pursuant to section 6 of this Act, or of regulations prescribed
pursuant to this Act, and such violation is specifically determined not to
be of a serious nature, may be assessed a civil penalty of up to $1,000 for
each such violation.

(d) Any employer who fails to correct a violation for which a citation
has been issued under section 9(a) within the period permitted for its
correction (which period shall not begin to run until the date of the final
order of the Commission in the case of any review proceeding under sec-
tion 10 initiated by the employer in good faith and not solely Jor delay or
avoidance of penalties), may be assessed a civil penalty of mot more than
$1,000 for each day during which such failure or violation continues.

(e) Any employer who willfully violates any standard, rule, or order
promulgated pursuant to section 6 of this Act, or of any regulations pre-
seribed pursuant to this Act, and that violation caused death to any em-
ployee, shall, upon comviction, be punished by a fine of not more than
$10,000 or by imprisonment for not more than siz months, or by both;
except that if the conviction is for a violation committed after a first con-
viction of such_person, punishment shall be by a fine of mot more than
$20,000 or by imprisonment for not more than one year, or by both.

(f) Any person who gives advance notice of any wnspection to be con-
ducted under this Act, without authority Jrom the Secretary or his designees,
shall, upon conviction, be punished by a fine of not more than $1 ,000 or by
wmprisonment for not more than six months, or by both.

(9) Whoever knowingly makes any false statement, representation, or
certification in any application, record, report, plan, or other document
Jiled or required to be maintained pursuant to this Act shall, wpon convic-
tion, be punished by a fine of not more than $10,000, or by imprisonment
Jor not more than siz months, or by both.

(h) (1) Section 1114 of title 18, United States Code, is hereby amended
by striking out “‘designated by the Secretary of Health, Education, and
Welfare to conduct investigations, or wnspections under the Federal Food,
Drug, and Cosmetic Act” and inserting in liew thereof ““or of the Depart-
ment of Labor assigned to perform  investigative, wmspection, or law
enforcement functions’.

(2) Notunthstanding the provisions of sections 1111 and 111 4 of title
18, United States Code, whoever, in violation of the provisions of section
1114 of such title, kills a person while engaged in or on account of the
performance of investigative, inspection, or law enforcement functions
added to such section 1114 by paragraph (1) of this subsection, and who
would otherwise be subject to the penalty provisions of such section 1111,
shall be punished by imprisonment for any term of years or for life.

(1) Any employer who wviolates any of the posting requirements as
preseribed under the provisions of this Act, shall be assessed @ civil
penalty of up to $1,000 for each violation.

(7) The Commission shall have authority to assess all civil penalties pro-
vided in this section, giving due consideration to the appropriateness of the
penalty with respect to the size of the business of the employer being
charged, the gravity of the violation, the good faith of the employer, and the
history of previous violations.

(k). Eor purposes of this section, a serious violation shall be deemed
to exist in a place of employment if there is a substantial probability
that death or serious physical harm could result from a condition which
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exists, or from one or more practices, means, methods, operations, or
processes which have been adopted or are in use, in such place of em-
ployment unless the employer did not, and could not with the exercise of
reasonable diligence, know of the presence of the violation.

(m) Civil penalties owed under this Act shall be paid to the Secretary
for deposit into the Treasury of the United States and shall accrue to the
United States and may be recovered in a cwil action in the name: of the
United States brought in the United States district court for the district
where the violation is alleged to have occurred or where the employer has
its principal office.

STATE JURISDICTION AND STATE PLANS

Skec. 18. (a) Nothing in this Act shall prevent any State agency or
court from asserting jurisdiction under State law over any occupational
safety or health issue with respect to which no standard is in effect under
section 6.

(b) Any State which, at any time, desires to assume responsibility for
development and enforcement therein of occupational safety and health
standards relating to any occupational safety or health vssue with respect
to which a Federal standard has been promulgated under section 6 shall
submit a State plan for the development of such standards and their
enforcement.

(¢) The Secretary shall approve the plan submitted by a State under
subsection (b), or any modification thereof, if such plan in his judgment—

(1) designates a State agency or agencies as the agency or agencies
responsible for administering the plan throughout the State,

(2) provides for the development and enforcement of safety and
health standards relating to one or more safety or health issues, which
standards (and the enforcement of which standards) are or will be
at least as effective in providing safe and healthful employment and
places of employment as the standards promulgated under section 6
which relate to the same issues, and which standards, when applicable
to products which are distributed or used in interstate commerce, are
required by compelling local conditions and do not unduly burden
interstate commerce,

(3) provides for a right of entry and inspection of all workplaces
subject to the Act which is at least as effective as that provided in
section 8, and includes a prohibition on advance notice of inspections,

(4) contains satisfactory assurances that such agency or agencies
have or will have the legal authority and qualified personnel meces-
sary for the enforcement of such standards,

(5) gives satisfactory assurances that such State will devote ade-
quate funds to the administration and enforcement of such standards,

(6) contains satisfactory assurances that such State will, to the
extent permitted by its law, establish and maintain an effective and
comprehensive occupational safety and health program applicable
to all employees of public agencies of the State and its political
subdivisions, which program is as effective as the standards con-
tained in an approved plan,

(7) requires employers in the State to make reports to the Secretary
in the same manner and to the same extent as if the plan were not
m effect, and




20

(8) provides that the State agency will make such reports to the
Secretary in such form and containing such information, as the Sec-
retary shall from time to time require.

(d) If the Secretary rejects a plan submitted under subsection ),
he shall afford the State submitting the plan due notice and opportunity
for a hearing before so doing.

(e) After the Secretary approves a State plan submitted under sub-
section (b), he may, but shall not be required to, exercise his authority
under sections 8, 9, 10, 13, and 17 with respect to comparable standards
promulgated under section 6, for the period specified in the next sentence.
The Secretary may exercise the authority referred to above until he deter-
mines, on the basis of actual operations under the State plan, that the
criteria set forth in subsection (c) are being applied, but he shall not make
such determination for at least three years after the plan’s approval
under subsection (c). Upon making the determination referred to in the pre-
ceding sentence, the provisions of sections 5(a)(2), 8 (except for the purpose
of carrying out subsection (f) of this section), 9, 10, 13, and 17, and stand-
ards promulgated under section 6 of this Act, shall not apply with respect to
any occupational safety or health issues covered under the plan, but the
Secretary may retain jurisdiction under the above Provisions in any pro-
ceeding commenced under section 9 or 10 before the date of determination.

(f) The Secretary shall, on the basis of reports submitted by the State
agency and his own inspections make a continuing evaluation of the man-
ner in which each State having a plan approved under this section is
carrying out such plan. Whenever the Secretary JSinds, after affording due
notice and opportunity for a hearing, that in the administration of the
State plan there is a failure to comply substantially with any provision of
the State plan (or any assurance contained therein), he shall notify the
State agency of his withdrawal of approval of such plan and upon receipt
of such notice such plan shall cease to be in effect, but the State may retain
Jurisdiction in any case commenced before the withdrawal of the plan in
order to enforce standards under the plan whenever the issues involved do
not relate to the reasons for the withdrawal of the plan.

(g) The State may obtain a review of a decision of the Secretary with-
drawing approval of or rejecting its plan by the United States court of
appeals for the circuit in which the State is located by Siling in such court
within thirty days following receipt of motice of such decision a petition
to modify or set aside in whole or in part the action of the Secretary. A
copy of such petition shall forthwith be served wpon the Secretary, and
thereupon the Secretary shail certify and file in the court the record upon
which the decision complained of was issued as provided in section 2112
of title 28, United States Code. Unless the court finds that the Secretary’s
decision in rejecting a proposed State plan or withdrawing his approval
of such a plan is not supported by substantial evidence the court shall
affirm the Secretary’s decision. The judgment of the court shall be subject
to review by the Supreme Court of the United States upon certiorart or
certification as provided in section 125/ of title 28, United States Code.

(h) The Secretary may enter into an agreement with a State under which
the State unll be permitied to continue to enforce one or more occupational
health and safety standards in effect in such State until final action is
taken by the Secretary with respect to @ plan submitted by a State under

subsection (b) of this section, or two years Jfrom the date of enactment of
this Act, whichever is earlier.
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FEDERAL AGENCY SAFETY PROGRAMS AND RESPONSIBILITIES

SEc. 19. (a) It shall be the responsibility of the head of each Federal
agency to establish and maintain an effective and comprehensive occupa-
tronal safety and health program which is consistent with the standards
promulgated under section 6. The head of each agency shall (after consulta-
tion with representatives of the employees thereof)—

(1) provide safe and healthful places and conditions of employment,
consistent with the standards set under section 6;

(2) acquire, maintain, and require the use of safety equipment,
personal protective equipment, and devices reasonably necessary to
protect employees;

(8) keep adequate records of all occupational accidents and illnesses
for proper evaluation and necessary corrective action;

(4) consult with the Secretary with regard to the adequacy as to
form and content of records kept pursuant to subsection (a)(3) of
this section; and

(5) make an annual report to the Secretary with respect to occupa-
tional accidents and injuries and the agency’s program under this
section. Such report shall include any report submitted under section
7902(e) (2) of title 5, United States Code.

(b) The Secretary shall report to the President a summary or digest of
reports submatted to him under subsection (a)(6) of this section, together
with his evaluations of and recommendations derived from such reports.
The President shall transmit annually to the Senate and the House of
Representatives a report of the activities of Federal agencies under this
section.

(e) Section 7902(c)(1) of title 5, United States Code, is amended by
inserting after “‘agencies’” the following: “and of labor organizations
representing employees” .

(d) The Secretary shall have access to records and reports kept and filed
by Federal agencies pursuant to subsections (a) (3) and (5) of this section
wnless those records and reports are specifically required by Executive order
to be kept secret in the interest of the national defense or foreign policy, in
which case the Secretary shall have access to such information as will not
jeopardize national defense or foreign policy.

RESEARCH AND RELATED ACTIVITIES

SEec. 20. (@) (1) The Secretary of Health, Education, and Welfare,
after consultation with the Secretary and with other appropriate Federal
departments or agencies, shall conduct (directly or by grants or contracts)
research, experiments, and demonstrations relating to occupational safety
and health, i cluding studies of psychological factors involved, and relating
to innovative methods, techniques, and approaches for dealing with
occupational safety and health problems. :

(2) The Secretary of Health, Education, and Welfare shall from time to
time consult with the Secretary in order to develop specific plans for such
research, demonstrations, and experiments as are mecessary to produce
criteria, including criteria identifying toxic substances, enabling the
Secretary to meet his responsibility for the formulation of safety and health
standards under this Act; and the Secretary of Health, Education, and
Welfare, on the basis of such research, demonstrations, and experiments
and any other information available to him, shall develop and publish
at least annually such criteria as will effectuate the purposes of this Act.
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(8) The Secretary of Health, Education, and Welfare, on the basis of such
research, demonstrations, and experiments, and any other information
available to him, shall develop criteria dealing with toxic materials
and harmful physical agents and substances which will describe exposure
levels that are safe for various periods of employment, including but not
limated to the exposure levels at which no employee will suffer tmpaired
health or functional capacities or diminished life expectancy as a result
of his work experience.

(4) The Secretary of Health, Education, and Welfare shall also conduct
special research, experiments, and demonstrations relating to occupational
safety and health as are necessary to explore mew problems, including
those created by new technology in occupational safety and health, which
may require ameliorative action beyond that which is otherwise provided
Jor in the operating provisions of this Act. The Secretary of Health,
Education, and Welfare shall also conduct research into the motivational
and behavioral factors relating to the field of occupational safety and
health.

() The Secretary of Health, Education, and Welfare, in order to comply
with his responsibilities under paragraph (2), and in order to develop
needed information regarding potentially toxic substances or harmful
physical agents, may prescribe regulations requiring employers to measure,
record, and make reports on the exposure of employees to substances or
physical agents which the Secretary of Health, Education, and Welfare
reasonably believes may endanger the health or safety of employees. The
Secretary of Health, Education, and Welfare also is authorized to establish
such programs of medical examinations and tests as may be necessary for
determining the incidence of occupational illnesses and the susceptibility
of employees to such illnesses. Nothing in this or any other provision of this
Act shall be deemed to authorize or require medical examination, im-
munization, or treatment for those who object thereto on religious grounds,
except where such is necessary for the protection of the health or safety of
others. Upon the request of any employer who is required to measure and
record exposure of employees to substances or physical agents as provided
under this subsection, the Secretary of Health, Education, and Welfare
shall furmish full financial or other assistance to such employer for the
purpose of defraying any additional expenses incurred by him i carrying
out the measuring and recording as provided in this subsection.

(6) The Secretary of Health, Education, and Welfare shall publish
withvn six months of enactment of this Act and thereafter as needed but at
least annually a list of all known towic substances by generic family or
other useful grouping, and the concentrations at which such toxicity 1s
known to occur. He shall determine following a written request by any
employer or authorized representatwe of employees, specifying with
reasonable particularity the grounds on which the request is made,
whether any substance normally found in the place of employment has
potentially toxic effects in such concentrations as used or found; and shall
submit such determination _both to employers and affected employees as
soon as possible. If the Secretary of Health, Education, and Welfare
determines that any substance is potentially toxic at the concentrations in
which it is used or found in a place of employment, and such substance is
not_covered by an occupational safety or health standard promulgated
under section 6, the Secretary of Health, Education, and Welfare shall
vmmediately submit such determanation to the Secretary, together with all
pertinent criteria.
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(7) Within two years of enactment of this Act, and annually thereafter,
the Secretary of Health, Education, and W elfare shall conduct and publish
industrywide studies of the effect of chronic or low-level exposure to indus-
trial materials, processes, and stresses on the potential for illness, disease,
or loss of functional capacity in aging adults.

(b) The Secretary of Health, Education, and Welfare is authorized
to make inspections and question employers and employees as provided
in section 8 of this Act in order to carry out his functions and responsibili-
ties under thas section.

(¢) The Secretary is authorized to enter into contracts, agreements, or
other arrangements with appropriate public agencies or private organiza-
tions for the purpose of conducting studies relating to his responsibilities
under this Act. In carrying out his responsibilities under this subsection,
the Secretary shall cooperate with the Secretary of Health, Education, and
Welfare in order to avoid any duplication of efforts under this section.

(d) Information obtained by the Secretary and the Secretary of Health,
Education, and Welfare under this section shall be disseminated by the
Secretary to employers and employees and organizations thereof.

(¢) The functions of the Secretary of Health, Education, and Welfare
under this Act shall, to the extent feasible, be delegated to the Director of the
National Institute for Occupational Safety and Health established by
section 22 of this Act.

TRAINING AND EMPLOYEE EDUCATION

Sec. 21. (a) The Secretary of Health, Education, and Welfare, after
consultation with the Secretary and with other appropriate Federal de-
partments and agencies, shall conduct, directly or by grants or contracts
(1) education programs to provide an adequate supply of qualified person-
nel to carry out the purposes of this Act, and (2) informational programs
on the importance of and proper use of adequate safety and health equip-
ment.

(b) The Secretary is also authorized to conduct, directly or by grants
or contracts, short-term training of personnel engaged in work related to
has responsibilities under this Act.

(¢) The Secretary, in consultation with the Secretary of Health, Educa-
tion, and Welfare, shall (1) provide for the establishment and supervision of
programs for the education and training of employers and employees in
the recognition, avoidance, and prevention of unsafe or unhealthful
working conditions in employments covered by this Act, and (2) consult
with and advise employers and employees, and orgawizations representing
employers and employees as to effective means of preventing occupational
injuries and illnesses.

NATIONAL INSTITUTE FOR OCCUPATIONAL SAFETY AND HEALTH

Szc. 22. (a) It is the purpose of this section to establish a National
Institute for Occupational Safety and Health in the Department of Health,
Education, and Welfare in” order to carry out the policy set forth in
section 2 of this Act and to perform the functions of the Secretary of
Health, Education, and Welfare under sections 20 and 21 of this Act.

(b) There is hereby established in the Department of Health, Education,
and Welfare a Natwonal Institute for Occupational Safety and Health.
The Institute shall be headed by a Director who shall be appointed by the
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Secretary of Health, Education, and Welfare, and who shall serve Jor a
term of siz years unless previously removed by the Secretary of Health,
Education, and Welfare.

(¢) The Institute vs authorized to—

(1) develop and establish recommended occupational safety and
health standards; and

(2) perform all functions of the Secretary of Health, Education,
and Welfare under sections 20 and 21 of this Act.

(@) Upon his own initiative, or upon the request of the Secretary or
the Secretary of Health, Education, and Welfare, the Director is author-
wed (1) to conduct such research and experimental programs as he
determines are mecessary for the development of criteria for new and im-
proved occupational safety and health standards, and (2) after considera-
tion of the results of such research and experimental programs make
recommendations concerning new or improved occupational safety and
health standards. Any occupational safety and health standard recom-
mended pursuant to this section shall immediately be forwarded to the
Secretary of Labor, and to the Secretary of Health, Education, and Welfare.

(e) In addition to any authority vested in the Institute by other provi-
sions of this section, the Director, in carrying out the functions of the
Institute, is authorized to—

(1) prescribe such regulations as he deems necessary governing the
manner in which its functions shall be carried out;

(2) receive money and other property donated, bequeathed, or
devised, without condition or restriction other than that it be used for
the purposes of the Institute and to use, sell, or otherwise dispose of
such property for the purpose of carrying out its functions;

(8) receive (and wuse, sell, or otherwise dispose of, in accordance
with paragraph (2)), money and other property donated, bequeathed,
or devised to the Institute with a condition or restriction, meluding a
condition that the Institute use other funds of the Institute for the
purposes of the gift;

(4) in accordance with the civil service laws, appoint and Six the
compensation of such personnel as may be necessary to carry out the
provisions of this sectron;

() obtain the services of experts and consultants in accordance
with the provisions of section 3109 of title 5, United States Code;

(6) accept and utilize the services of voluntary and noncompensated
personnel and reimburse them for travel expenses, wmcluding per diem,
as authorized by section 6708 of title 5, United States Code;

(7) enter into contracts, grants or other arrangements, or modifica-
tions thereof to carry out the provisions of this section, and such
contracts or modifications thereof may be entered into without per-
Jormance or other bonds, and without regard to section 3709 of the
Revised Statutes, as amended (41 U.S.C. 5), or any other provision
of law relating to competitive bidding;

(8) make advance, progress, and other payments which the Director
deems necessary under this title without regard to the Pprovisions of
S%ion 8648 of the Revised Statutes, as amended (31 U.S.C. 529);
@

(9) make other necessary expenditures.
(f) The Director shall submit to the Secretary of Health, Education,
and Welfare, to the President, and to the Congress an annual report of the
operations of the Institute under this Act, which shall include a detailed
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statement of all private and public funds received and expended by it, and
such recommendations as the Director deems appropriate.

GRANTS TO THE STATES

Sec. 23. (a) The Secretary is authorized, during the fiscal year ending
June 30, 1971, and the two succeeding fiscal years, to make grants to the
S;Ltates which have designated a State agency under section 18 to assist
them—

(1) in identifying their needs and responsibilities in the area of
occupational safety and health,

(2) in developing State plans under section 18, or

(8) in developing plans for—

(A) establishing systems for the collection of information con-
cerning the nature and frequency of occupational injuries and
diseases;

(B) increasing the expertise and enforcement capabilities of
their personnel engaged in occupational safety and health pro-
grams; or

(C) otherwise improving the administration and enforcement
of State occupational safety and health laws, including standards
thereunder, consistent with the objectives of this Act.

(b) The Secretary is authorized, during the fiscal year ending June 30,
1971, and the two succeeding fiscal years, to make grants to the States for
experimental and demonstration projects consistent with the objectives set
forth in subsection (a) of this section.

(¢) The Governor of the State shall designate the appropriate State
agency for receipt of any grant made by the Secretary under this section.

(d)” Any State agency designated by the Governor of the State desiring a
grant under this section shall submit an application therefor to the Sec-
retary.

(¢) The Secretary shall review the application, and shall, after consulta-
tion with the Secretary of Health, Education, and Welfare, approve or
reject such application.

(f) The Federal share for each State grant under subsection (a) or
(b) "of this section may not exceed 90 per centum of the total cost of the
application. In the event the Federal share for all States under either such
subsection is mot the same, the differences among the States shall be estab-
lished on the basis of objective criteria.

(9) The Secretary is authorized to make grants to the States to assist
them in administering and enforcing programs for occupational safety
and health contained in State plans approved by the Secretary pursuant
to section 18 of this Act. The Federal share for each State grant under this
subsection may not exceed 50 per centum of the total cost to the State of
such a program. The last sentence of subsection (f) shall be applicable in
determining the Federal share under this subsection.

(k) Prior to June 30, 1973, the Secretary shall, after consultation with
the Secretary of Health, Education, and Welfare, transmit a report to the
President and to the Congress, describing the experience under the grant
programs authorized by this section and making any recommendations he

may deem appropriate.
STATISTICS

Skc. 24. (a) In orderto further the purposes of this Act, the Secretary, in
consultation with the Secretary of Health, Education, and Welfare, shall
devzlop and maintain an. effective program of collection, compilation,
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and analysis of occupational safety and health statistics. Such program
may cover all employments whether or not subject to any other provisions
of this Act but shall not cover employments excluded by section / of the
Act. The Secretary shall compile accurate statistics on work injuries
and llnesses which shall include all disabling, serious, or significant
wnjuries and illnesses, whether or not involving loss of time from work,
other than minor injuries requiring only first aid treatment and which
do not involve medical treatment, loss of consciousness, restriction of
work or motion, or transfer to another job.

(b) To carry out his duties under subsection (@) of this section, the
Secretary may—

(1) promote, encourage, or directly engage in programs of studies,
wnformation and communication concerning occupational safety and
health statistics;

(2) make_grants to States or political subdivisions thereof in
order to assist them in developing and administering programs deal-
ing with occupational safety and health statistics; and

(8) arrange, through grants or contracts, for the conduct of such
research and investigations as give promise of furthering the objec-
twes of this section. :

(¢) The Federal share for each grant under subsection (b) of this
section may be up to 50 per centum of the State’s total cost.

(d) The Secretary may, with the consent of any State or political sub-
division thereof, accept and use the services, Jfacilities, and employees of
the agencies of such State or political subdivision, with or without re-
imbursement, in order to assist him in carrying out his functions under
this section.

(€) On the basis of the records made and kept pursuant to section 8(c)
of this Act, employers shall file such reports with the Secretary as he shall
])res%*'i,be by regulation, as mecessary to carry out his functions under
this Act.

/) Agreements between the Department of Labor and States pertaining
to the collection of occupational safety and health statistics already in
effect on the effective date of this Act shall remain in effect until super-
seded by grants or contracts made under this Act.

AUDITS

Skc. 25. (a) Each recipient of a grant under this Act shall keep such
records as the Secretary or the Secretary of Health, Education, and Wel-
Jare shall prescribe, including records which fully disclose the amount
and disposition by such recipient of the proceeds of such grant, the total
cost of the project or undertaking in connection with which such grant is
made or used, and the amount of that portion of the cost of the project or
undertaking supplied by other sources, and such other records as will
Jacilitate an effective audsit.

(b) The Secretary or the Secretary of Health, Education, and Welfare,
and the Comptroller General of the United States, or any of thewr duly
authorized representatives, shall have aceess for the purpose of audit and
examination to any books, documents, papers, and records of the recipients
of any grant under this Act that are pertinent to any such grant.




27

ANNUAL REPORT

SEc. 26. Within one hundred and twenty days following the convening
of each regular session of each Congress, the Secretary and the Secretary
of Health, Education, and Welfare shall each prepare and submit to the
President for transmittal to the Congress a report upon the subject matter
of this Act, the progress toward achievement of the purpose of this Act,
the needs and requirements in the field of occupational safety and health,
and any other relevant information. Such reports shall include information
regarding occupational safety and health standards, and criteria for such
standards, developed during the preceding year; evaluation of standards
and criteria previously developed under this Act, defining areas of emphasis
for new criteria and standards; an evaluation of the degree of observance
of applicable occupational safety and health standards, and a summary of
imspection and enforcement actwity undertaken; analysis and evaluation
of research activities for which results have been obtained under govern-
mental and nongovernmental sponsorship; an analysis of major occupa-
tional diseases; evaluation of available control and measurement tech-
nology for hazards for which standards or criteria have been developed
during the preceding year; description of cooperative efforts undertaken
between Government agencies and other interested parties in the implemen-
tation of this Act during the preceding year; a progress report on the
development of an adequate supply of trained manpower in the field of
occupational safety and health, including estimates of future needs and
the efforts being made by Government and others to meet those needs;
listing of all toxic substances in industrial usage for which labeling
requirements, criteria, or standards have not yet been established,; and such
recommendations for additional legislation as are deemed mecessary to
protect the safety and health of the worker and improve the administration
of this Act.

NATIONAL COMMISSION ON STATE WORKMEN’S COMPENSATION LAWS

Szc. 27. (a) (1) The Congress hereby finds and declares that—

(A) the vast majority of American workers, and their families,
are dependent on workmen’s compensation for their basic economic
security in the event such workers suffer disabling injury or death
in the course of their employment; and that the full protection of
American workers from job-related injury or death requires amn
adequate, prompt, and equitable system of workmen’s compensation
as well as an effective program of occupational health and safety
regulation; and

(B) in recent years serious questions have been raised concerning
the fairness and adequacy of present workmen’s compensation laws
in the light of the growth of the economy, the changing nature of the
labor force, increases in medical knowledge, changes in the hazards
associated with various types of employment, new technology creating
new risks to health and safety, and increases in the general level of
wages and. the cost of living.

(2) The purpose of this section is to authorize an effective study and
objective evaluation of State workmen’s compensation laws in order to
determine if such laws provide an adequate, prompt, and equitable system
of compensation for injury or death arising out of or in the course of
employment.

(b) There is hereby established a National Commission on State Work-
men’s Compensation Laws.
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(¢) (1) The Workmen’s Compensation Commission shall be composed of
Jifteen members to be appointed by the President from among members of
State workmen’s compensation boards, representatives of insurance car-
riers, business, labor, members of the medical profession having experience
wn industrial medicine or in workmen’s compensation cases, educators
having special expertise in the field of workmen’s compensation, and
representatives of the general public. The Secretary, the Secretary of Com-
merce, and the Secretary of Health, Education, and Welfare shall be ex
officio members of the Workmen’s Compensation Commission.

(2) Any vacancy in the Workmen’s Compensation Commission shall
not affect its powers.

(8) The President shall designate one of the members to serve as Chair-
man and one to serve as Vice Chairman of the Workmen’s Compensation
Commission.

(4) Eight members of the Workmen’s Compensation Commission shall
constitute a quorum.

(d) (1) The Workmen’s Compensation Commission shall undertake a
comprehensive study and evaluation of State workmen’s compensation laws
wn order to determine if such laws provide an adequate, prompt, and
equitable system of compensation. Such study and evaluation shall include,
without being limited to, the following subjects: (A) the amount and dura-
tion of permanent and temporary disability benefits and the criteria for
determining the mazimum limitations thereon, (B) the amount and dura-
tion of medical benefits and provisions insuring adequate medical care and
free choice of physician, (C) the extent of coverage of workers, wncluding
exemptions based on numbers or type of employment, (D) standards for
determining which injuries or diseases should be deemed compensable,
(E) rehabilitation, (F) coverage under second or subsequent injury funds,
(@) time limits on filing claims, (H) wasiting periods, (I) compulsory or
elective coverage, (J) administration, (K) legal expenses, (L) the Jfeasibility
and desirability of @ uniform system of reporting information concerning
job-related injuries and diseases and the operation of workmen’s compensa-
tion, laws, (M) the resolution of conflict of laws, extraterritoriality and
similar problems arising from clavms with multistate aspects, (N ) the
extent to which private insurance carriers are excluded from supplying
workmen’s compensation coverage and the desirability of such exclusionary
practices, to the extent they are found to exist, (0) the relationship between
workmen’s compensation on the one hand, and old-age, disability, and
survivors insurance and other types of insurance, public or private, on the
other hand, (P) methods of implementing the recommendations of the
Commission.

(2) The Workmen’s Compensation Commission shall transmit to the
President and to the Congress mot later than July 381, 1972, a final
report containing a detailed statement of the findings and conclusions of
the Commission, together with such recommendations as it deems advisable.

(e) (1) The Workmen’s Compensation Commission or, on the authoriza-
tion of the Workmen’s Compensation Commission, any subcommittee
or members thereof, may, for the purpose of carrying out the Provisions
of this title, hold such hearings, take such testimony, and sit and act
at such times and places as the Workmen’s Compensation Commission
deems advisable. Any member authorized by the Workmen’s Compensation
Commission may administer oaths or affirmations to witnesses appearing
before the Workmen’s Compensation Commission or any subcommittee
or members thereof.
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(2) Each department, agency, and instrumentality of the executive
branch of the Government, including independent agencies, is authorized
and directed to furnish to the Workmen's Compensation Commission,
upon request made by the Chairman or Vice Chairman, such information
as the Workmen’s Compensation Commission deems necessary to carry
out its functions under this section.

(f) Subject to such rules and regulations as may be adopted by the
Workmen’s Compensation Commission, the Chairman shall have the
power to—

(1) appoint and fix the compensation of an executive director, and
such additional staff personnel as he deems necessary, without regard
to the provisions of title 5, United States Code, governing appoint-
ments in the competitive service, and without regard to the provisions
of chapter 51 and subchapter 111 of chapter 63 of such title relating to
classification and General Schedule pay rates, but at rates mot in
excess of the maximum rate for GS—18 of the General Schedule under
section 5332 of such title, and

(2) procure temporary and intermittent services to the same extent
as s authorized by section 3109 of title 5, United States Code.

(9) The Workmen’s Compensation Commission is authorized to enter
wnto contracts with Federal or State agencies, private firms, institutions,
and individuals for the conduct of research or surveys, the preparation of
reports, and other activities necessary to the discharge of its duties.

(h) Members of the Workmen’s Compensation Commassion shall
recewe compensation for each day they are engaged in the performance of
their duties as members of the Workmen’s Compensation Commission at
the daily rate prescribed for GS—18 under section 5332 of title &5, United
States Code, and shall be entitled to revmbursement for travel, subsistence,
and other necessary expenses incurred by them in the performance of their
duties as members of the Workmen’s Compensation Commission.

(t) There are hereby authorized to be appropriated such sums as may be
necessary to carry out the provisions of this section.

(7) On the ninetieth day after the date of submission of its final report to
the President, the Workmen’s Compensation Commission shall cease to

exist.
BCONOMIC ASSISTANCE TO SMALL BUSINESSES

Skc. 28. (a) Section 7(b) of the Small Business Act, as amended, is
amended—
(1) by striking out the period at the end of “paragraph (5)” and
wnserting in liew thereof «“; and”; and
(2) by adding after paragraph (5) a new paragraph as follows:
“(6) to make such loans (either directly or in cooperation with banks or
other lending institutions through agreements to participate on an tmme-
diate or deferred basis) as the Administration may determine to be necessary
or appropriate to assist any small bsuiness concern in effecting additions
to or alterations in the equipment, facilities, or methods of operation of such
business in order to comply with the applicable standards promulgated
pursuant to section 6 of the Occupational Safety and Health Act of 1970 or
standards adopted by a State pursuant to a plan approved under section 18
of the Occupational Safety and Health Act of 1970, if the Administration
determines that such concern is likely to suffer substantial economic injury
without assistance under this paragraph.”
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(b) The third sentence of section 7(b) of the Small Business Aci as
amended, is amended by striking out “or (5)” after “paragraph (3)” and
wmserting a comma followed by “(5) or (6)”.

(¢) Section /(c)(1) of the Small Business Act, as amended, s amended,
by inserting “7(b)(6),” after “7(b)(5),”.

(d) Loans may also be made or guaranteed for the purposes set forth in
section 7(b) (6) of the Small Busiwness Act, as amended, pursuant to the
provisions of section 202 of the Public Works and Economic Development
Act of 1965, as amended.

ADDITIONAL ASSISTANT SECRETARY OF LABOR

SEc. 29. (a) Section 2 of the Act of April 17, 1946 (60 Stat. 91) as
amended (29 U.S.C. 653) is amended by—
(1) striking out “‘four” in the first sentence of such section and
wmserting in lew thereof ‘“five’”’; and
(2) adding at the end thereof the following new sentence, “One of
such Assistant Secretaries shall be an Assistant Secretary of Labor
for Occupational Safety and Health.” .
(b) Paragraph (20) of section 5315 of title 5, United States Code, is
amended by striking out “(4)” and inserting in liew thereof *(5)"".

ADDITIONAL POSITIONS

Szc. 30. Section 5108(c) of title 5, United States Code, is amended by—
(1) striking out the word “and” at the end of paragraph (8);
(2) striking out the period at the end of paragraph (9) and inserting
wm liew thereof a semicolon and the word “and”’; and
(8) by adding immediately after paragraph (9) the following new
paragraph:

“(10)(A) the Secretary of Labor, subject to the standards and
procedures prescribed by this chapter, may place an additional
twenty-five positions in the Department of Labor in GS-16, 17,
and 18 for the purposes of carrying out his responsibilities under
the Occupational Safety and Health Act of 1970;

“(B) the Occupational Safety and Health Review Commis-
sion, subject to the standards and procedures prescribed by this
chapter, may place ten positions in GS-16, 17, and 18 in carry-
g out its functions under the Occupational Safety and Health
Act of 1970.”

EMERGENCY LOCATOR BEACONS

SEc. 81. Section 601 of the Federal Aviation Act of 1958 is amended by
mserting at the end thereof a new subsection as follows:

“EMERGENCY LOCATOR BEACONS

“(d)(1) Except with respect to aircraft described in paragraph (2) of
this subsection, minimum standards pursuant to this section shall include
a requirement that emergency locator beacons shall be installed—

“(A) on any fized-wing, powered aircraft for use in air commerce
the manufacture of which s completed, or which is imported into the
United States, after one year following the date of enactment of this
subsection; and,

“(B) on any fized-wing, powered aircraft used in air commerce
after three years following such date.

“(2) The provisions of this subsection shall not apply to jet-powered
aircraft; aircraft used in air transportation (other than air tazis and
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charter aireraft); military aireraft; aircraft used solely jor training pur-
poses not involving flights more than twenty miles from its base; and air-
craft used for the aerial application of chemicals.”

SEPARABILITY

Sec. 32. If any provision of this Act, or the application of such pro-
vision to any person or circumstance, shall be held vnvalid, the remainder
of this Act, or the application of such provision to persons or circum-
stances other than those as to which it is held invalid, shall not be affected
thereby. : ;

APPROPRIATIONS

Szc. 33. There are authorized to be appropriated to carry out this Act
for each fiscal year such sums as the Congress shall deem necessary.

EFFECTIVE DATE

Szc. 34. This Act shall take effect one hundred and twenty days after
the date of its enactment.
And the House agree to the same.
That the Senate recede from its disagreement to the amendment of
the House to the title of the bill, and agree to the same.
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Managers on the Part of the Senate.




OCCUPATIONAL SAFETY AND HEALTH

STATEMENT OF THE MANAGERS ON THE PART OF THE
HOUSE

The managers on the part of the House at the conference on the
disagreeing votes of the two Houses on the amendments of the House
to the bill (S. 2193) to authorize the Secretary of Labor to set standards
to assure safe and healthful working conditions for working men and
women, to assist and encourage States to participate in efforts to
assure such working conditions, to provide for research, information,
education, and training in the field of occupational safety and health,
and for other purposes, submit the following statement in explanation
of the effect of the action agreed upon by the conferees and recom-
mended in the accompanying conference report:

The House amendment struck out all of the Senate bill after the
enacting clause and inserted a new text. The conference report recom-
mends a substitute text for both the Senate bill and the House amend-
ment. Except for minor, technical, and clarifying differences, this
statement describes the actions of the conferees insofar as they reccm-
mend changes in the House amendment.

CONGRESSIONAL FINDINGS AND PURPOSE

The findings and purposes of the Senate bill and the House amend-
ment were consistent but the House provisions were more detailed.
The Senate receded.

DEFINITIONS

Under the Senate bill to qualify as a “national consensus standard””,
interested parties had to reach substantial agreement on its adoption
after diverse views had been considered. Under the House amendment,
a standard qualified if in the process interested parties’ views were
considered. The House receded.

APPLICABILITY OF ACT

The Senate bill did not provide coverage for Guam. The House
amendment did. A House provision excluded from coverage any vessel
underway on the Outer Continental Shelf lands. The House receded
on the second point, the Senate on the first.

EFFECT ON OTHER LAWS

The Senate bill said the Act should not apply to working conditions
with respect to which other Federal agencies exercise statutory author-
ity affecting occupational safety and health, while the House amend-
ment excluded employees whose working conditions were so regulated.
The House language had an additional exclusion relating to employees

(32)
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whose safety and health were regulated by state agencies acting under
section 274 of the Atomic Energy Act of 1954. The House receded on
the first point; the Senate receded on the second.

The Senate bill provided that safety standards under any law
administered by the Secretary of Labor (Walsh-Healy, Service Con-
trac; Act, Construction Safety Act, Arts and Humanities Act, and
Longshore Safety) would be superseded when more effective standards
are »romulgated under this Act, but until then they were deemed
st .nd: ~ds under the present Act. The enforcement process of this Act
was oaus added to the enforcement procedures of those other Acts.
The House amendment repealed and rescinded standards under the
Walsh-Healy, the Service Contracts, and the Arts and Humanities
Acts. All construction industry employers were exempted from this
Act and the entire industry brought under the Construction Safety
Act. That Act was amended to make the enforcement provisions of
this Act applicable. Unlike the Senate bill which left the hearing of
contract violation cases with the Secretary, the House amendment
provided the hearing of such cases by the Safety and Health Com-
mission. The House receded.

The conferees intend that the Secretary develop health and safety
standards for construction workers covered by Public Law 91-54
pursuant to the provisions of that law and that he use the same
mechanisms and resources for the development of health and safety
standards for all the other construction workers newly covered by this
Act, including those engaged in alterations, repairs, painting and/or
decorating.

It is understood by the Conferees that in any enforcement proceed-
ings brought under either this Act or under such other Acts, the
principle of collateral estoppel will apply.

DUTIES OF EMPLOYERS AND EMPLOYEES

Employers’ Duties.—The Senate bill required workplaces to be free
frem “recognized hazards”. The House amendment required such
places to be free from “any hazards which are readily apparent and
ar- casing or are likely to cause death or serious bodily harm.” The
House provision was adopted with the Senate’s “recognized hazard”
term replacing the House’s “readily apparent hazard.”

Employees’ Duties.—The Senate bill required each employee to
comply with occupational health and safety standards and the rules,
regulations, and orders issued under this Act. The House amendment
had no comparable provision. The House rededed.

THE PROMULGATION OF HEALTH AND SAFETY STANDARDS

Who Should Promulgate—The Senate bill provided for the pro-
mulgation of occupational safety and health standards by the Secretary
of Labor. The House amendment authorized their promulgation by a
National Occupational Safety and Health Board. The House receded.

Interim Standards—Procedure.—Unless it was determined that such
standards would not improve safety or health, both versions of the
bill required the earliest practical promulgation of national consensus
and established Federal standards and permitted use of an informal,
shortened rule-making procedure. Two years were permitted in the
Senate bill, three years in the House amendment. Not contained in
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the House amendment was a Senate provision for the promulgation of
existing proprietary standards also by a shortened rule-making pro-
cedure during the first two years. The Senate receded with respect to
the issuance of proprietary standards. The House receded as to the
time.

Permanent Standards—Procedure.—In the procedures provided for
the establishment and promulgation of standards (other than those
mentioned above) there were many similarities in the Senate bill and
the House amendment. For instance, both the Secretary and Board
were permitted to begin rule-making on their own motion or on the
basis of petitions. Some of the procedural differences resulted mainly,
however, from the choice of the respective bodies as to who should do
the rule-making. The chief difference lay in the fact that the procedure
for setting standards in the Senate bill was the informal rule-making
procedures of the Administrative Procedure Act and required a hearing
only if it was requested. The procedure for setting standards under the
House amendment were under the formal rule-making procedures also
provided in the Administrative Procedure Act. The House receded on
the procedure for promulgating standards.

Once it was decided that a rule should be prescribed, both the
Secretary (under the Senate bill) and the Board (under the House
amendment) were permitted to appoint an advisory committee to
make recommendations. The Senate bill required a report back from
the advisory committee within 90 days, which could be extended to
270 days. The House amendment established the normal time to be
270 days, which could be extended to 1 year, 3 months. Both versions
permitted the Secretary to prescribe a shorter period.

Under the Senate bill, the Secretary was required to publish a
proposed rule promulgating, modifying or remaking a safety or health
standard in the Federal Register. This publication had to follow within
60 days the recommendation of an advisory committee or, if they
failed to report back, within 60 days of the time set by the Secretary
for their recommendations. Publication in the Register permitted
interested persons 30 days to submit written data or comments and to
ask for a hearing. Within an additional 30 days the Secretary was
required to publish any standard which had been objected to and a
hearing requested. He had also to set a time and place for a hearing.
Sixty days after the expiration of the time permitted for filing written
data or comments, or 60 days after completion of the hearing, the
Secre%ary had to issue the rule or determine that a rule should not be
issued.

Under the House bill within 4 months after the advisory committee
had made its recommendations (or if they failed to do so, 4 months
after the time set for them to do so), the Board was required to sched-
ule and give notice of a hearing on the proposal in the Federal Register.

The House provided for issuance of the rule promulgating, modi-
fying, or revoking the standard or declining to do so, within 60 days
following completion of the hearings where an advisory committee
had acted, 120 days, where no such committee has been appointed.
All Senate provisions as to procedure and time limitations were
retained.

Effective Date—Both the Senate bill and the House amendment
permitted the Secretary or the Board, respectively, to delay the
effective date of a new standard to permit affected employers to
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familiarize themselves and their employees with its requirements. The
House amendment limited that possible delay to 90 days. The Senate
bill had no such limitation. The Senate receded.

Development of Standards.—The Senate bill directed the Secretary
in setting standards dealing with toxic materials or harmful physical
agents to set the standard which assures that no employee will suffer
material impairment of health or functional capacity even if he is
exposed for all his working life. The Senate bill also provided that
(1) standards shall be based on research, demonstrations, experiments,
and such other information as may be appropriate; (2) in addition to
the attainment to the highest degree of health and safety protection
to the employee, other considerations shall be the latest scientific data
in the field, the feasibility of these standards, and experience gained
under this and other health and safety standards and (3) whenever
practicable, the standard promulgated shall be expressed in terms of
objective criteria and of the performance desired. The House amend-
ment had no comparable provisions. The House receded with an
amendment which provides that employers may petition for a tem-
porary variance from an occupational health or safety standard if
they are unable to comply with a standard for the following limited
reasons: unavailability of professional or technical personnel or of
necessary materials or equipment or because necessary construction
or alteration of facilities cannot be completed in time. Economic
hardship is not to be a consideration for the qualification for a tem-
porary extension order. Employees are entitled to a hearing on the
order. Such an order may be issued for a maximum period of one year
and may not be renewed more than twice.

The conference agreement also permits a variance to permit an
employer to participate in an approved experiment to demonstrate or
validate new techniques to improve employees safety.

Standards—Labels and Warnings.—The Senate bill required stand-
ards requiring labels and other warnings to apprise employees of
hazards, symptoms, treatments and precautions, etc. The House
amendment similarly required the posting of labels and warnings to
apprise employees of the existence of hazards and of the suggested
methods of avoiding or alleviating them. Such labeling and warning
standards were also directed by the Senate bill to be prescribed for
protective equipment, control procedures, monitoring methods, and
medical examinations. An informal rule-making process was permitted
for modifying such labeling, monitoring, and medical examination
requirements. The House amendment contained no comparable pro-
vision. The House receded.

Both versions required publication of the statement of reasons why
an adopted rule would better effectuate the purposes of the Act than a
national consensus standard with which it differs. The Senate bill
required a publication of the statement in the Federal Register. The
House required its publication as part of the rule. The adopted
version requires a simultaneous publication of the rule and the state-
ment.

Emergency Temporary Standards.—Emergency temporary standards
could be issued under either version of the bill without regard to the
normal rule-making requirements and to take immediate effect. The
Senate bill permitted such issuances where grave danger results from
exposure to toxic substances, harmful physical agents, or new hazards.
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The House amendment limited emergency standards to toxic sub-
stances, or new hazards ‘“resulting from the introduction of new
processes.”” The House receded.

Standards—Ezxemption, Variance—Both the Senate bill and the
House amendment permitted an employer limited freedom from a
standard promulgated under the Act when he provided equally safe
and healthful conditions. The Senate bill characterized this as a
“variance”’ while the House called it an “exemption.’”” The Senate term
prevailed

Standards—Pre-enforcement Review.—The Senate bill permitted pre-
enforcement judicial review by anyone adversely affected by any
standard in his local circuit court of appeals provided he filed within
60 days after the promulgation. Pre-enforcement review was limited
by the House amendment to the D.C. Court of Appeals and to within
30 days of issuance. The “substantial evidence” test was the basis of
court review in the House amendment; in the Senate bill, the more
vigorous standards generally applicable to review of rules would have
been applicable. Review in the local Circuit Court of Appeals, the use
of the “substantial evidence” test, and a 60-day limitation on the
appeal time were accepted by the conferees.

Delegation of Authority.—Under the House amendment the Secretary
was authorized to delegate his inspection authority to other agencies
of the Federal Government or to agencies of the States with their
permission. The Senate bill had no such provision. The House receded.

Adwvisory Committees—Memberships.—The House amendment made
the appointment of employer and employee representatives to Ad-
visory Committees mandatory in standard-setting proceedings. The
Senate bill did not. The Senate receded.

Advisory Committees—Meetings.—The House amendment required
that Advisory Committee meetings be open to the public, whereas the
Senate bill did not. The Senate receded.

National Advisory Committee—The Senate bill provided that the
National Advisory Committee should have twenty members, the
House amendment provided for twelve. The Senate bill specifically
provided for representation on the Committee of the occupational
safety and health professions. The House amendment did not. The
House language was adopted but modified to provide for representa-
tion of the safety and health professions.

INSPECTIONS, INVESTIGATIONS, AND RECORDKEEPING

Inspections.—The House amendment required that an inspector’s
entry into a workplace be permitted “without delay,” which was not
specified in the Senate bill. The Senate bill specified that the inspector
could “privately” question employers, owners, agents and employees,
the House amendment did not. The Senate receded on the first point,
the House on the second. The Senate receded also to the House
on its version of the provision authorizing compulsory process for
witnesses and the production of evidence.

Inspections—Record Keeping—The Senate bill permitted the Sec-
retary to require record-keeping not only to insure compliance but
also for the collection of research information. The House amendment
limited his authority to the former purpose. The House receded.
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Self-Inspection and Protection.—The Senate bill permitted the Sec-
retary to require periodic self-inspections by the employer and certifi-
cation of the results. There was no such provision in the House
amendment. The House receded, with an amendment, deleting the
language with respect to the certification of results. A Senate bill
provision, without a House amendment counterpart, permitting the
Secretary to require the posting of notices to keep employees informed
of the protections of the Act, was retained.

Employer Reports—A Senate bill provision without a counterpart
in the House amendment permitted the Secretary to require an
employer to keep records and make reports on ‘“‘all work-related
deaths, injuries and illnesses.” The House receded with an amendment
limiting the reporting requirement to injuries and illnesses other than
of a minor nature, with a specific definition of what is not of a minor
nature.

Employee Exposure Records.—The Senate bill, but not the House
amendment, required the recording of employee exposures to poten-
tially toxic or harmful materials required to be monitored or measured
under Sections 6 (standards) or 19 (research). The House receded
with an amendment which required recording only of those substances
required to be monitored or measured under Section 6.

The Senate bill provided and the House amendment did not, for
employee access to the monitoring process and for an employee’s right
to be notified when he had been exposed to potentially toxic substances.
The House receded with the deletion of the word “potentially.”

Information Required of Employers—Both the Senate bill and the
House amendment provided that the federal information requirement
imposed on employers be as light as possible with duplication kept to
a minimum. The House amendment, in addition, placed a similar
stricture on State agencies operating under this Act. The Senate
receded.

Labor-Management Aid of Inspection.—The Senate bill required that
both a management and an employee representative be given an oppor-
tunity to accompany an inspector conducting an inspection of the
workplace. Where there is no employee representative the Senate bill
required consultation with a reasonable number of employees about
safety in the workplace. The House amendment did not require such an
opportunity for either the employer or the employee representative but
provided that if the employer accompanied the Secretary during the
conduct of an inspection the employee representative would also be
given the opportunity. The House receded with the understanding
that the provision in itself does not confer authority on the Secretary
to prescribe regulations with respect to representation questions in a
collective bargaining context.

Special Inspections—A special inspection was required by the
Senate bill as soon as practicable where an employee alleges the viola-
tion of a standard in writing, and the Secretary finds probable cause
to believe that a violation exists. In case of a refusal to conduct an
inspection or if any inspection results in a finding that no violation
exists, a notification of that decision must be provided the employee
in writing. The House receded. Where during any inspection or prior
to a scheduled inspection an employee alleges a violation in writing, the
Senate bill required a written explanation of a negative finding. An
informal review process was in the latter instance also provided for.
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There were no comparable provisions in the House amendment. The
House receded with amendments requiring the employer to be given
notice of the request for an inspection and deleting the requirement
that failure to find a violation be explained in writing.

CITATIONS FOR VIOLATIONS

The Senate bill provided that if, upon inspection or investigation,
the Secretary or his authorized representative ‘‘determines’” that an
employer has violated mandatory requirements under the Act, he
shall “forthwith” issue a citation. The House amendment provided

hat 1f on the basis of an inspection or investigation the Secretary
“believes’” that an employer has violated such requirements, he shall
issue a citation to the employer. The conference report provides that
if the Secretary ‘‘believes” that an employer has violated such require-
ments he shall issue the citation with reasonable promptness. In the
absence of exceptional circumstances any delay is not expected to
exceed 72 hours from the time the violation is detected by the mspector.

The Senate bill kept separate the proceedings for the issuance of the
citation from those with respect to the imposition of penalties for
violations. The House amendment combined proposed penalties with
the issuance of the citation. The conference report follows the pro-
visions of the Senate bill in this respect.

The Senate bill provided for a notice in lieu of citations in de
minimis cases. The House amendment did not require a citation in
de minimis cases. The conference report follows the provisions of the
Senate bill.

The House amendment permitted a citation to be issued no later
than 90 days following the occurrence of a violation. There was no
comparable Senate provision. The House receded.

Both versions required the posting of citations at or near the place
v+ violation, but the Senate bill expressly provided that posting regu-
lations should be issued by the Secretary. The conference report
contains the provisions of the Senate bill.

The House amendment prohibited issuance of a citation more than
three months after the occurrence of any violation. The Senate bill had
no such statute of limitations. The Senate receded with an amendment
changing the three months to six months.

Under the Senate bill the Secretary had to notify the employer
within a reasonable time after a citation of the amount of a penalty.
The employer had to give notice of his intention to contest the citation
or penalty with fifteen days of the notice or the penalty was to be
final. Under the House amendment the employer had similar rights.
He was to notify the Secretary of his intention to appeal. The Secretary
was to notify the Appeals Commission which had to give him a
hearing. The House receded.

The Senate bill specified procedures to be followed when there was
a failure to correct a violation within the time provided in a citation.
The House amendment contained no such provision. The House
receded. ;

The Senate bill gave employees the right to appeal the time allowed
for abatement of a violation and provided that the Commission should
prescribe rules of procedure giving employees the opportunity to
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participate as parties. The House amendment restricted the right of
appeal in such cases to the employer. The House receded with an
amendment which provides that the employer shall have a right to
reopen the proceedings for a re-hearing in the event it is impossible
to comply with the abatement requirements within the period pro-
vided for in the citation.

JUDICIAL PROCEEDINGS

Both the Senate bill and the House amendment provided for judicial
review of Commission decisions. The Senate bill provided appeal
rights to any person adversely affected or aggrieved by an order of
the Commission. The House amendment limited appeal rights to the
employer and the Secretary. The House amendment provided for
judicial review in the Court of Appeals for the circuit where the
violation occurred or where the employer had his principal office. The
Senate bill also permitted review in the D.C. Court of Appeals. The
House receded. »

Under the Senate bill all Commission orders became final fifteen
days after issuance unless stayed by the Court of Appeals. Under the
House amendment the filing of a petition for review automatically
stays a Commission order. The Senate bill, but not the House amend-
ment, permitted uncontested orders of the Commission to be entered
as orders of the Court of Appeals. The House receded with an amend-
ment providing for the finality of Commission orders thirty days
after issuance unless stayed by the court. :

The Senate bill provided for assessment of penalties in contempt
proceedings to enforce a Court of Appeals decree. The House bill had
no comparable provision. The House receded.

The Senate bill did not contain a provision which was in the House
amendment authorizing a district court suit to collect civil penalties.
The Senate receded.

The Senate bill provided for administrative action to obtain relief
for an employee discriminated against for asserting rights under this
Act, including reinstatement with back pay. The House bill contained
no provision for obtaining such administrative relief; rather it pro-
vided civil and criminal penalties for employers who discriminate
against employees in such cases. With respect to the first matter, the
House receded with an amendment making specific the jurisdiction
of the district courts for proceedings brought by the Secretary to
restrain violations and other appropriate relief. With respect to the
second matter dealing with civil and criminal penalties for employers,
the House receded.

OCCUPATIONAL SAFETY AND HEALTH APPEALS COMMISSION

The Occupational Safety and Health Review Commission in the
Senate bill and the Occupational Safety and Health Appeals Com-
mission in the House amendment are composed of three members in
each instance, with terms under the Senate bill of five years and under
the House amendment of six years. In other respects, though differing
in actual language, both bills were alike in legal effect. With respect to
the terms of office the Senate receded. But in the other respects, the
conference report uses the language in the Senate bill.




40

The Senate bill provided that all members of the Appeals Com-
mission were to receive the same salary at Executive Level 4. The
House amendment gave the Chairman a higher salary at Executive
Level 3. The Senate receded. The House amendment provided that
the Commission might appoint hearing examiners without regard to
any statutory limitations on grades GS-16 and above. The Senate
receded.

PROCEDURES TO COUNTERACT IMMINENT DANGERS

The Senate bill authorized the Secretary to seek a court order to
remove or correct an imminent danger and require the withdrawal of
endangered persons other than “those necessary to correct the danger,
maintain the operating capacity of a continuous process operation or
permit a safe and orderly shutdown.” The Senate bill contained no
limitation on the duration of such a temporary restraining order,
although the 10-day limit in the F.R.C.P. was applicable. The Senate
bill permitted the Secretary to issue an administrative imminent
danger shutdown order where there was insufficient time to obtain a
court order. The House amendment authorized the Secretary to seek
court orders to restrain conditions or practices which caused imminent
dangers. A temporary restraining order under the House amendment
was to remain in effect only five days. The House amendment con-
tained no provision permitting the Secretary to issue an administra-
tive imminent danger order. The Senate receded with an amendment
adopting with minor changes the limitations on court authority
mentioned in the quotation above.

The Senate bill provided that if the Secretary arbitrarily or
capriciously failed to issue or seek an imminent danger order, employ-
ees might seek a writ of mandamus against him. The House amend-
ment provided that where the Secretary unreasonably failed to seek
an order an employee injured thereby might bring an action for
damages in the Court of Claims. The House receded.

The House amendment provided that where an injunction was
issued the court must set a sum for the payment of damages if the
Injunction is eventually found to have been in error. There was no
comparable provision in the Senate bill. The House receded.

REPRESENTATION IN CIVIL LITIGATION

The Senate bill and the House amendment contained comparable
provisions for the Solicitor of Labor to appear for and represent, the
Secretary in any civil litigation brought under the Act, but the House
amendment unlike the Senate bill made specific reference to the
Attorney General’s authority to represent the United States in the
Court of Claims. The Senate receded. The conferees expect that the
Solicitor of Labor will represent the Department of Labor in pro-
ceedings before the Review Commission.

CONFIDENTIALITY OF TRADE SECRETS

Provision was made in both versions of the bill for the protection of
trade secrets. The House amendment provided that in proceedings
arising under the Act such information should be presented off the
public record and preserved separarely. The Senate bill provided that
the court or the Secretary should issue appropriate orders to preserve
confidentiality. The House receded.




41

VARIATIONS, TOLERANCES AND EXEMPTIONS

Both bills provided that variations, tolerances and exemptions shall
not be in effect more than six months without notification to employees
and an opportunity for a hearing. In addition, the House bill also
provided that variations, tolerances, and exemptions may not be
granted in the first instance without notice and an opportunity for a

hearing. The Senate receded.

PENALTIES

The Senate bill provided that there shall be assessed a civil penalty
of not more than $1,000 for each violation. The House amendment was
similar unless the violation was determined not to be of a serious nature
in which case a civil penalty of up to $1,000 was discretionary. The
Senate bill provided for civil penalties of not more than $1,000 for
each day in which an imminent danger order or final order of the Com-
mission was violated. The House amendment also provided for a
penalty of up to $1,000 for each day in which an order which has be-
come final was violated. The Senate receded on each point.

Both bills permitted mitigation, compromise, or settlement of pen-
alties. The House amendment required publication in the Federal
Register whenever the Secretary mitigated, compromised, or settled
any penalty. Both bills contained similar provisions which specify the
factors to be considered in assessing a penalty. The Senate receded.

The Senate bill provided criminal penalties for wilful violations (not
more than $10,000 and/or six months doubled after first conviction).
The House amendment provided for a civil penalty of up to $10,000
for wilful or repeated violations. The Senate receded on civil penalties
and the House receded on criminal penalties with an amendment
which requires that the wilful violation of the standard or the rule,
regulation or order result in death to an employee, for the employer to
be subject to the criminal penalties provided in the subsection.

The House amendment provided no penalty for giving advanced
notice of any inspection to be conducted under the Act. The Senate
bill provided a fine not to exceed $1,000 and imprisonment for not
more than six months or both for giving advanced notice. The House
receded.

The Senate bill contained a provision providing penalties for false
statements, representations, or certifications. The House amendment
contained no comparable provision. The House receded.

Both bills provided identical penalties for any person who assaults,
intimidates, or interferes with federal investigators and inspectors in
the performance of their duties, though the bills took different ap-
proaches. The Senate bill extended to such investigators and inspectors
the basic statutory protection contained in section 1114 of Title 18
of the United States Code. The House amendment set forth the pro-
hibited activities and the penalties in the Act. The Conference Report
contains the language of the Senate bill to which has been added
language from the House amendment providing that a person who
kills a person while engaged in or on account of the performance of his
duties under the Act shall be punished by imprisonment for any term
of years or for life.
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The Senate bill, unlike the House amendment, did not specifically
provide a penalty for violation of posting requirements. The Senate
receded.

The House amendment contained a provision specifying the factors
to be considered in the assessment of penalties. The Senate receded
with an amendment which struck from the provision specified authority
for the Commission to collect the penalties as well as to assess them.

The House amendment, unlike the Senate bill, contained a provision
setting forth certain factors under which a serious violation shall be
deemed to exist. The Senate receded.

STATE JURISDICTION AND STATE PLANS

Both versions of the bill provided for court review of a decision of
the Secretary to reject or withdraw approval of a State plan. The
Senate bill applied a ‘“‘substantial evidence” standard of review and
the House amendment applied an “arbitrary and capricious” standard.
The House receded.

Both versions of the bill allowed agreements between the Secretary
and a State whereby the State could continue enforcement of its
health and safety standards pending final action on the State plan.
The Senate bill limited such agreements to standards which were not in
conflict with Federal standards. The Senate bill also provided that a
State standard which was more stringent than a Federal standard
was not to be regarded as one in conflict with that Federal standard.
The Senate receded.

FEDERAL AGENCY SAFETY PROGRAMS AND RESPONSIBILITIES

Annual reports to the Congress with respect to progress of Federal
agency safety programs were required in both the Senate bill and the
House amendment. The Senate bill specified that the President should
forward to the Congress a summary or digest of the reports submitted
to him by the Secretary, whereas the House bill required the President
to submit a report of the activities of Federal agencies in this regard.
The Senate receded.

RESEARCH AND RELATED ACTIVITIES

Both bills required the Secretary of HEW to consult with the
Secretary of Labor to develop a research plan in order to develop
criteria to assist in setting standards. The Senate bill specified that
criteria dealing with toxic materials and harmful physical agents should
be developed to demonstrate the exposure levels at which the worker
would experience no impairment of health function or life expectancy,
whereas the House bill did not. The House amendment required
annual publication of the criteria developed by the Secretary of HEW,
whereas the Senate bill did not. The House receded on these pro-
visions with an amendment to require the development of such cri-
teria dealing with toxic materials and harmful physical agents and
substances which will describe exposure levels that are safe for various
periods of employment, including but not limited to the exposure
levels at which no employee will suffer impaired health or functional
capacity or diminished life expectancy as a result of his work
experience.
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The Senate bill authorized the Secretary of HEW for research pur-
poses to establish medical examinations for such employees and to
require any employer to measure, monitor, and make reports on the
exposure of his employees to potentially toxic or harmful agents. With
regard to the latter, on the request of any such employer the Secretary
was required to defray the added cost incurred by that employer.
There was no comparable House provision. The House receded with
the understanding that regulations issued by the Secretary of HEW
pursuant to this subsection requiring employer measurement, record-
ing, and reporting will be limited to those instances in which there is a
reasonable probability of developing information on toxic substances
or harmful physical agents.

The House amendment authorized appropriations of such sums as
Congress deems necessary to enable the Secretary of Labor to purchase
monitoring equipment for all employers required by any standard,
rule or regulation to measure the exposure of employees to unhealthy
environments for the protection of the employee and to establish
compliance with such standards, rules or regulations. There was no
comparable Senate provision. The House receded.

Both the Senate bill and the House amendment required the Secre-
tary of HEW to publish on an annual basis a list of toxic substances.
The Senate bill required only the publication of those toxic substances
which are “used or found in the work place” whereas the House amend-
ment did not contain such a limitation. The Senate receded.

Both the Senate bill and the House amendment provided for the
determination of toxicity when requested by any employer or em-
ployee. The Senate bill provided that the Secretary of HEW make such
a determination on “written request’’ which specified with “reasonable
particularity” the grounds on which the request was being made.
Under the Senate bill, if toxicity was determined and no applicable
standard was in eflect, the Secretary of Labor was to be so advised.
There was no such requirement in the House amendment. Further,
under the House amendment, the determination of toxicity was to be
made by the Board and there was no requirement that the request be
particularized or in writing. The House receded on these provisions.

The Senate bill required the Secretary of HEW to conduct and
publish annually industrywide studies of the effects of chronic and
low level exposure to industrial materials, processes, and stresses
on the potential for illness, disease, or loss of functional capacity in
aging adults. There was no comparable House provision. The House
receded.

NATIONAL INSTITUTE

The Senate bill directed the delegation of HEW functions where
feasible to a National Institute for Occupational Safety and Health
established by the Senate bill. There were no comparable provi-
sions in the House amendment. The Conference agreement provides
for the creation of the National Institute and requires the delegation
provided for in the Senate bill.
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STATISTICS

Both versions of the bill provided for the collection, compilation
and publishing of occupational safety and health statistics. The
House amendment but not the Senate bill authorized such efforts
for all employments whether or not they were covered by this Act,
so long as they are included within the geographical authority of the
Act. The Senate receded with an amendment to require the Secretary
of Labor to consult with the Secretary of HEW in the carrying out
of this statistical program, and specifying the types of injuries on
which statistics must be collected.

The House amendment but not the Senate bill explicitly provided
that any existing agreements between the Labor Department and the
States for the collection of statistics remain in effect until super-
seded by new arrangements under this Act. The Senate receded.

AUDITS

Both versions of the bill authorized the Secretary of Labor to re-
quire grantees under the Act to maintain such records and accounts
as deemed necessary. The Senate bill but not the House amendment
provided the same authority to the Secretary of HEW. The House
receded.

Both versions of the bill required all grantees to provide access to
their books and records to the Secretary of Labor and the Comptroller
General. The Senate bill also provided the Secretary of HEW with
such access. The House receded.

COMMISSION ON WORKMEN’S COMPENSATION LAWS

The Senate bill established a National Commission on State Work-
men’s Compensation Laws to undertake an effective study and
objective evaluation of State Workmen’s Compensation laws. The
Commission was required to report its findings, conclusions and recom-
mendations to the President and the Congress no later than February 1,
1972. The House receded with an amendment changing the reporting
date to July 31, 1972.

ADDITIONAL ASSISTANT SECRETARY OF LABOR

The Senate bill provided for an additional Assistant Secretary of
Labor to be known as the “Assistant Secretary of Labor for Occupa-
tional Safety and Health.” The House amendment did not. The House
receded.

ADDITIONAL POSITIONS

To carry out responsibilities under the Act the Senate bill but not
the House amendment provided for additional supergrade positions
for the Department of Labor and the Review Commission. The
House receded.

EMERGENCY LOCATOR BEACONS

The Senate bill, but not, the House amendment, amended the Federal
Aviation Act to require emergency locator beacons on aircraft. The
House receded.




45

EFFECTIVE DATE

The conference agreement provides that the Act should take effect
120 days after the date of enactment as provided in the House amend-
ment rather than in 30 days after the enactment as provided in the
Senate bill.

TITLE

The conference adopted the title contained in the House bill which
reads as follows: “An Act to assure safe and healthful working con-
ditions for working men and women; by authorizing enforcement of the
standards developed under the Act; by assisting and encouraging the
States in their efforts to assure safe and healthful working conditions;
by providing for research, information, education, and training in the
field of occupational safety and health; and for other purposes.”
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